DEPARTMENT OF BEHAVIORAL AND DEVELOPMENTAL SERWES

BUREAU OF CHILDREN WITH SPECIAL NEEDS

Chapter 1: RIGHTS OF RECIPIENTS OF MENTAL HEALTH RFICES WHO ARE

CHILDREN IN NEED OF TREATMENT

INTRODUCTION

These rules are promulgated pursuant to the ridemauthority granted to the
Commissioner of the Department of Behavioral anddbgpmental Services under
34-B M.R.S.A. 88 3003 and 15002.

These rules apply to all facilities providing intigat psychiatric services and to all
agencies, facilities or programs providing inpatieesidential or outpatient mental health
services which are licensed, funded or contracyeeither the Department of Behavioral
and Developmental Services or the Department of &tu8ervices, including state
operated institutes and facilities.

Part A, Section VII, Right to Due Process With Befto Grievances, and Section IX,
Confidentiality of And Access to Mental Health Rett®y were amended in April of 2000
as required by 34-B M.R.S.A. § 15002. The Departrieeaware that changes are still
needed to bring these rules into alignment witmgea in the Department and how its
services are provided; these additional changddwidddressed as soon as feasible.

Questions regarding the applicability or interptein of these rules should be directed to
the Licensing Supervisor, Auditing, Contractingddmcensing Service Center, 11 State
House Station, Augusta, Maine 04333-0011. Teleph@tg) 287-5060.
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PART A. RULES OF GENERAL APPLICABILITY

STATEMENT OF INTENT

The purpose of these rules is to articulate tijetsi of recipients of services who are
children in need of treatment so that these rigtdyg be enhanced and protected. Many
children in need of services, particularly thosevane very young or very disabled,
cannot directly exercise their rights. In thoseesad is assumed that a legally responsible
parent, guardian or custodian will exercise thédthrights on behalf of the child.

Service recipients should suffer no loss of basiman or civil rights. Because of the
circumstances under which recipients are treatdelier, the exercise of some rights
may require special safeguards. These rules, tirerahtend to keep recipients' rights
paramount, to assure that individual rights willdm¢h recognized and protected during
the course of services delivery, and to ensurénrexat consistent with ethical and
professional standards.

If two different standards could be applicablel@iermining care and treatment provided
to any individual client - the law being these suéand federal, state, common law or
federal or state administrative rules - the inte#rthese rules is that the more stringent
standard should be applied.

Procedural mechanisms that exist to ensure emfeeeof these rules include the
licensing authority of the Department of Behavi@atl Developmental Services pursuant
to 34-B MRSA section 3606, the grievance and compfaocedures set forth in these
rules, and the Department's contracting authority.

Part A, Rules of General Applicability which appdyall recipients, regardless of the
treatment setting, should be read in conjunctiah wither Part B (for inpatient or
residential settings) or Part C (for outpatientisgs).

These rights shall be interpreted consistent thighoverall purposes and principles.

DEFINITIONS
A. Bureau means the Bureau of Children With Spé¢ésds.

B. Child means an individual who has not reachiedhher 18th birthday and who
has not been emancipated by a court order.

C. Community Support Worker means an individuabwhordinates a recipient's
ISP; locates and monitors the services identifrethe plan; and performs other
duties as specified in the settlement agreemeBéaias v Peet , and in agency
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M.

contracts. Community Support Workers are employeddencies or programs
contracted with the Bureau of Children with Spebtlakds to perform this
function.

Complaint means an allegation by a person en@gcharged with investigating
violations of client rights or with delivering oronitoring mental health services
of violation of basic rights of a recipient, inclad those enumerated in these
rules and the Settlement Agreement in Bates v. ¢temty other applicable law or
regulation.

Custodian means the Department of Human Seraica person, other than a
parent, awarded custody pursuant to Title 19 de P2 of the Maine Revised
Statutes.

Department means Department of Behavioral ackeDpmental Services.

Emancipated minor means a minor who has beam@&@pated by court order.
Unless specifically indicated otherwise, an emaateip minor has the same
rights, privileges and responsibilities as an ackdipient under the rules Rights
of Recipients of Mental Health Services.

Emergency means a situation in which, as dtresa recipient's behavior due to
mental illness, there exists an imminent dangéxodlily injury to the recipient or
to others.

Facility, Agency, or Program means any faciptpviding in-patient psychiatric
services, and any agency or facility providing atient, residential or outpatient
mental health services that are licensed, fundedwiracted by either the
Department of Behavioral and Developmental Servicghe Department of
Human Services.

Grievance means an allegation by a recipiewtotdition of basic rights, including
those enumerated in these rules and the Settlehgeaément in Bates v. Peet or
any other applicable law or regulation.

Guardian means a person appointed by the Rrdbairt pursuant to Title 18-A
of the Maine Revised Statutes.

Individualized Support Plan (hereafter, "ISRig¢ans a written document that is
prepared by a team of persons and that includessessment of the recipient's
strengths and needs, and describes the recipiyemt's and objectives and the
services the recipient needs to meet those godlslajectives. The team shall
include the recipient except as otherwise providetiese rules.

Mental Health Institute means a state-operatpdtient facility.
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N. Non-state Mental Health Institution means aluhstitution, a private
institution or a mental health center as define@4B MRSA, section 3801 (6).

0. Program Area means any discrete part of atfaoill agency, including any
building, residential program, ward, unit or pragraite.

P. Recipient means any child in need of mentdtinsarvices as defined by 34-B
6201(2) receiving treatment from any facility, aggor program.

Q. Representative means any adult person whodeasdesignated in writing by an
emancipated recipient, or by his or her guardialbydnis or her legally
responsible parent, guardian or custodian to aatdtdhe recipient in upholding
his or her rights under. these rules, except tieatépresentative may not be a
client of or a staff person currently employedhe facility through which the
recipient receives services.

R. Rights Protection and Advocacy Service of treerid Mental Health System
means the Office of Advocacy of the Department rilets protection and
advocacy agencies authorized under 42 U.S.C. 881168 seq., or other public
agencies authorized by law to investigate grieveuacel protect rights.

S. Treatment means the provision of mental hesgthices to children in need of
treatment and their families as defined by 34-B MR8ction 6201(3). The
services consisting primarily of: (i) psychiatmsychological, counseling,
developmental, and other therapeutic modalities(ansocial, interpersonal and
other living skills, related supportive servicesl drabilitative training.

T. Treatment Team means the group of personsidimg} the recipient, who plan,
carry out and review treatment.

1. BASIC RIGHTS

A. Recipients have the same human, civil and laghts accorded all minor
citizens. Recipients have the right to a humanehdpgical and physical
environment within the facility or program. Recipis have the right to be treated
with courtesy and dignity. Recipients are at afids entitled to respect for their
individuality and to recognition that their persbties, abilities, needs and
aspirations are not determinable on the basigpskahiatric label. Recipients
have the right to have their privacy assured aontepted to the greatest extent
possible in light of their treatment needs. Redcifseshall not be found
incapacitated nor denied any right, benefit, peigé, franchise, license, authority
or capacity of whatever nature that they would ntiee have simply due to their
status as recipients of mental health services.
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B. There shall be no limitation on the freedomedigious belief.

C. Discrimination in the provision of services doeace, creed, gender, sexual
orientation, national origin, political belief, bandicapping condition shall be
prohibited.

D. All basic rights of recipients and of legalBsponsible parents, guardians or

custodians on behalf of recipients shall remaiaahtinless specifically limited
through legal proceedings, as in the case of gaastlip; or, in an emergency, or
when necessary to protect the rights or safethi@fécipient or others, only as
outlined in specific sections of these rules.

(2) Recipients are entitled to receive individzrd treatment, to have access
to activities necessary to the achievement of theividualized treatment
goals, to exercise daily, to recreate outdoors,tarkercise their religion.

(2) At no time shall the entitlements or basiolan rights set forth in these
rules be treated as privileges which must be edgedeeting certain
standards of behavior.

E. Services delivered to recipients shall be basetheir identified individual needs
and shall be delivered according to flexible modaeisch accommodate changes
in recipient's needs and the variations in thensitg of their needs.

F. Recipients and their legally responsible paregardians or custodians, or other
representatives have the right to exercise righagiged by these rules without
reprisal, including reprisal in the form of denadlor termination of services.

V. LEAST RESTRICTIVE APPROPRIATE TREATMENT

A. Recipients have the right to be treated inl¢last restrictive available setting
utilizing the least restrictive treatment meansrappate to their needs.

B. Any restrictions in an inpatient or residensatting shall, where indicated, be
determined and imposed pursuant to the Right twithaalized Treatment and
Discharge Plan and the Right to Informed Consent.

C. No recipient shall be held in treatment agansior her will by policy, procedure
or practice, except by order of court, by emergdragpitalization procedures or
by consent of the legally responsible parent, gaardr custodian.
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D. Agencies or facilities proposing persons famoaitment shall first fully consider
less restrictive appropriate settings and treatnmerdalities pursuant to 34-B -
MRSA section 3864(5).

E. Involuntary hospitalization provisions-shalk e utilized only as a means to
accomplish admission, to obtain transportatiorippadministrative reasons.

V. NOTIFICATION OF RIGHTS

A. Recipients and their legally responsible pasgegtardians or custodians have the
right to be notified of all rights accorded recipi® of services, by Maine statute,
these rules, the Bates v. Peet Settlement Agreemeapplicable and by
associated policy. The notice shall provide infaioraabout the grievance
process and the right to be assisted by a repedsanof one's choice. The notice
shall include a list and description of the advgcservices available.

B. At the time of admission or intake, or as safierwards as is reasonably feasible,
each recipient and his or her legally responsiblemts, guardians or custodians
shall be informed, to the extent possible, of #@pient's rights under these rules
in terms that are understandable.

(1) Such information shall be given in an agerappate manner designed to
be comprehensible to the individual receiving tifermation by an
employee of the facility or program.

(2) In cases where the recipient does not urateidEnglish or is deaf, the
notification of rights shall be conducted by arempteter.

3) If the recipient's condition at admissionmiake precludes understanding
of his or her rights, additional attempts to pravidformation about rights
shall occur and be documented.

4) Documentation of the results of the discussibout rights shall be noted
in the recipient's permanent treatment record.

(5) Recipients shall be further advised of thigihts pursuant to these rules
and the Settlement Agreement in Bates v. Peep@gable.

C. At the time of admission or intake, each rampishall be given a summary of
these recipient rights written in plain language.
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(1)

Copies of such summary shall also be given to

a. The recipient's legally responsible paremardian or custodian; or,
b. In the case of any recipient without a legedlsponsible parent,
guardian or custodian, up to three individualsie§ignated by the
recipient.
(2) Those persons, including the recipient, gizepies of summaries shall be
noted in the recipient's record.
3) Copies of the summaries shall be conspicyqussted in all agencies,
facilities, and program areas.
4) The summaries shall contain instructionsviewing this document and
associated policies developed to implement thepdatons.
(5) The summaries shall be made available indarlanguages, if necessary.
D. At the time of the notification required byglsection, recipients shall be notified

that they, their legally responsible parents, gaasior custodians acting on their
behalf, or their designated representatives manglgrievances claiming that the
practices, procedures or policies of the Departireenbn-state mental health
institution, or of any agency licensed, funded @mntcacted by the Department to
provide mental health services, violate the terfitb@se rules, the applicable
terms of the Bates v. Peet Settlement Agreemerinyother applicable law or
regulation. They shall additionally be notifiedather processes whereby
grievances may be filed, and of their right to bsisted throughout the grievance
procedure by a representative of their choicehénwiritten notice required by this
section, recipients shall additionally be notif&fdhe advocacy services available
through the Office of Advocacy and the Protectiod Advocacy Agency
established pursuant to 42 U.S.C. 88 10801 et seq.

E. Each program area shall have complete copidges€ recipient rights rules, the
Settlement Agreement -and associated agency plithee copies shall be made
available for review to any person upon requesti#a@hal copies of these
documents shall be available, at a reasonableromstthe Bureau of Children
With Special Needs, Station 40, State Office BuaigliAugusta, Maine 04333.

F. The Office of Advocacy shall have copies ofssditutes referenced in these rules.
The statutes shall be available for review durgguiar working hours at the
Office of Advocacy, Station 60, State Office Burldi Augusta, Maine, 04333.
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VI.  ASSISTANCE IN THE PROTECTION OF RIGHTS
A. Recipients have the right to assistance imptio¢ection of their rights.

B. Right to Name Recipient Representative. Emaategb minor recipients and
legally responsible parents, guardians or custediumther minor recipients have
the right to name a representative, in writingypdold the rights of the recipient.
Aid may include one or more of the following acties: assistance in the
formulation and processing of a grievance, pariogn in the informal or formal
development and revision of, an ISP or hospitatiment and discharge plan, or
any other type of representative assistance actieierenced in these rules. The
provision of aid by a designated representativdl beagoverned by this section
and by other relevant sections of these rules.

C. Notification. Each agency, facility or progratmall inform each recipient and
legally responsible parent, guardian or custodiaherecipient's right to
assistance. All emancipated minor recipients aallggesponsible parents,
guardians or custodians shall be notified of thgint to name a representative.

(1) Designation in writing. If an emancipated primecipient or the legally
responsible parent, guardian or custodian of angraecipient desires a
representative for the recipient, he or she stedighate, in writing, a
person to aid the recipient in upholding his or figints.

(2) Time for designation. The emancipated mimaigient or the legally
responsible parent, guardian or custodian may datca representative at
any time.

3) Change in representative. Provision shathlaele for change of
representative upon request of the emancipatedrmecgient or the
recipient's legally responsible parent, guardiaoustodian.

4) Representative's physical access. The repese shall have reasonable
access to all living and program areas and to staffived in the
treatment of the recipient in order to assist #wpient in the protection of
his or her rights.

(5) Confidentiality. The representative may obtaccess to confidential
information as defined under 34B MRSA Section 120iicerning the
recipient by obtaining the appropriate party's t@ntinformed consent to
such disclosure under Part B, Section IV or Pa$&&tion Ill of these
rules.
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(6) Communication. An emancipated minor recip&mll have access, at any
reasonable time, to a telephone to contact higordpresentative
pursuant to Section VIII of these rules.

(7) Involvement in ISP and Treatment and Disca&anning.

a. The recipient's representative shall be gheetess than 10 days
written notice of ISP meetings unless the emanegatinor
recipient or the legally responsible parent, guardir custodian
directs that the representative not be invited. fEpeesentative’'s
involvement may include, unless otherwise limitedspiant to
these rules, participation in treatment meetingsrreative
treatment meetings or discharge planning meetiWigen the
meeting is being convened to address an emergeotye
reasonable for the circumstances shall be given.

b. The representative shall be notified whernrdogient is
determined to lack clinical capacity pursuant totiea IV, Part B
(Inpatient and Residential Settings) or SectionPltt C
(Outpatient Settings) of these rules.

C. The representative shall receive a copy es@ibed medication,
dosage levels, schedules and side-effects andyaotdipe
aftercare plan upon the discharge of the recipietite
emancipated recipient or the legally responsibleqaguardian or
custodian of the recipient authorizes such a releas

D. Protection and Advocacy Services. Each rectmed his or her legally
responsible parent, guardian or custodian shatfoemed of governmental rights
protection and advocacy services available in thite sRecipients and their
legally responsible parents, guardians or custedia@ve the right to request
assistance from the State's governmental rightegtion and advocacy service at
any time.

An advocate who assists a recipient shall atteeagter directly or through
appropriate referral, to ensure that the recigeantd the legally responsible
parent's, guardian's or custodian's interestsllarepaesented, if possible. Such
services are available through:

(2) The Office of Advocacy of the Department, ethis mandated by State
law to investigate the claims and grievances aprents of services
provided by the Department and to monitor the casmgke of any facility
or agency administered by the Department withaalils, rules, and
policies relating to the rights and dignity of Seevrecipients.
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(2) Other governmental agencies including thedetmn and Advocacy
Agency for Persons with Disabilities and the Matheman Rights
Commission.

Recipients may, at their request, be repredéntea private advocate. The
unemancipated minor or the legally responsiblergagriardian or custodian of
an unemancipated minor must authorize and beaxbpense of representation by
a private advocate.

A report of formal complaints and grievancepesded to the chief administrative
officer of an in-patient psychiatric facility, thgirector of the Bureau of Children
With Special Needs and the Commissioner shall bgpded semi-annually by
the Bureau and submitted to the Office of Advocd#leg,Office of the Master
established pursuant for the terms of the Settlérigreement in Bates v. Peet,
and plaintiff's counsel in that action.

VIl.  RIGHT TO DUE PROCESS WITH REGARD TO GRIEVANCES

A.

B.

Recipients have the right to due process vatiard to grievances.

Notwithstanding any other civil or criminal mase the person bringing the
grievance may have, the facility, agency, and/@ad@nent shall afford every
reasonable opportunity for informal resolution ohcerns or formal resolution of
grievances.

A recipient or another person acting on bebfihe recipient may bring
grievances regarding possible violations of bagiats, including any rights
enumerated in these rules and the Settlement Agreteim Bates v. Peet or any
other applicable law or regulation; any questioaalslinappropriate treatment or
method of treatment; or any policy or proceduraaion, or lack thereof, of the
mental health agency or facility under these ruBrgevances may be brought by
or on behalf of individual clients or groups ofetiis.

Persons who may bring grievances include, ihat limited to:

(1) The recipient; if a recipient files a grieeanhis or her legally responsible
parent, guardian or custodian shall be notified;

(2) The recipient's legally responsible pareagrdian or custodian;

3) The recipient's attorney, designated reptasier or representative of a
state governmental rights protection or advocaeyneg and

(4) Other persons specifically aggrieved.
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E. At grievant shall in no way be subject to duiciary action, reprisal including
reprisal in the form of loss, denial or terminatmirservices or loss of privileges
as a result of filing a grievance.

F. Notice

(1)

(2)

Notices summarizing a grievant's right to guacess in regard to
grievances, including the process by which grieearmoay be filed, as
well as copies of forms to be used for that purpskall be available
within each program area.

The Department, or its designee, shall p@widtice to children and
families and guardians receiving or seeking toivecservices from the
Department about rights to file a grievance andhlediation and
administrative appeal process. Such notice shgirtveided annually to

all children served by the Department and shalliohe information on the
right to be assisted in the grievance process éydpresentative of choice
in a manner designed to be comprehensible to theidual, by an
employee of the facility, agency or program.

G. Grievances

(1)

(2)

)

A grievance may be undertaken by a grievatioer acting on his or her
behalf, pursuant to D, above making a formal wmitt&aim that provisions
of these rules, the Settlement Agreement in Bat&eet or any other
applicable law or regulation have been violatecivy facility, agency or
program.

Grievances regarding the actions of specificleyges shall be handled in
accordance with personnel rules and contract gangs No disciplinary
action may be taken nor facts found with regardry alleged employee
misconduct except in accordance with applicablegrarel rules and labor
contract provisions.

The filing of a grievance stays any actiongduce, terminate or suspend
any service.

The Department must have in place two grievamoeesses: mediation
and administrative hearing. The Commissioner siggoint a Grievance
Coordinator to oversee the mediation and hearinggsses.
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(4) Initiating the Grievance Process

a.

Prior to filing a grievance, persons authoriaeder Section VII(D)
of these rules who wish to file a grievance (thggfgeved party”)
must first obtain a Grievance Form. Grievance Faanesto be
readily available from providers and from the Deépant’s
regional offices and are to be provided as sograsgicable upon
request.

The Grievance Form must include notice thatiaggd parties
may request mediation or an administrative heaaimymust
inform aggrieved parties of the requisite timefrarapplicable to
each process, and a space for the aggrieved pagtgdt mediation
or an administrative hearing. The Grievance Fornstralso
request aggrieved parties to provide informatiooudlthe nature
of the complaint, as well as names, addresseslamemumbers
of the child, the grievant and relevant providers.

Aggrieved parties must file a Grievance Formhwiite Grievance
Coordinator, whose name and address will be provigtethe
Grievance Form.

(5) Mediation

a.

When an aggrieved party elects mediation, thev@nce
Coordinator must schedule a mediation to be heldinvb
calendar days of the Grievance Coordinator’s readip properly
completed Grievance Form. The aggrieved partypirsaltation
with the Grievance Coordinator and/or the mediagball
determine the location and time of the mediation.

At the conclusion of the mediation and when agrent has not
been reached, an aggrieved party may request acpudrs
administrative hearing by so notifying the Depantine
representative present at the mediation, or thaateedf no one is
present from the Department, before leaving theiatied. If the
aggrieved party does not request an administragaging at the
mediation, but requests an administrative heariragg time
thereafter, such request triggers the adminisgrdiearing process
as if it were chosen initially.

An aggrieved party may waive the requirement tiediation be
held within 5 calendar days of the filing of thei&ance Form,
and will be deemed to have so waived that requingmhe@nwilling



14-472 Chapter 1 - Rights of Recipients of Mentahlth Services Who Are Children in Need of Treatimen page 14

(6)

or unable to attend on any mediation date offerigdinvthe 5 day
period. In that case, mediation will be held asnsa® practicable.

All parties shall participate in mediation inagbfaith.
Neither mediation, nor any agreement or decisanhed as a

result of mediation, constitutes final agency acfior judicial
review purposes.

Administrative Hearings

a.

When an aggrieved party elects administratiegihg, the
Grievance Coordinator must schedule an adminiggdiearing to
be held within 5 calendar days of the Grievancer@ioator’'s
receipt of a properly completed Grievance Form.

An administrative hearing must be presided twesin impartial
hearing officer designated by the Commissioner.

Providers of care and advocates for the affedtddd may be heard
at the administrative hearing.

Administrative hearing procedures must be iroed@nce with the
Maine Administrative Procedure Act, 5 M.R.S.A. 883 et seq.

An electronic recording must be made of any atstrative
hearing held pursuant to this section.

Unless otherwise agreed by the parties, theitgafficer must
issue a written recommended decision with findiogict within
one week from the Grievance Coordinator’s receiphe
Grievance Form, or, if the administrative heariregwequested at
the conclusion of a mediation, within two weeksirthe
Grievance Coordinator’s receipt of the Grievancento

An aggrieved party may waive the requirement éina
administrative hearing be held within 5 calendarsdaf the filing
of the Grievance Form, and will be deemed to hawwaived that
requirement if unwilling or unable to attend on administrative
hearing date offered within the 5 day period. latttase, the
administrative hearing will be held as soon astprable. An
aggrieved party may also waive the deadline facammended
decision and will be deemed to have so waived apliGable
deadline if the hearing is held outside the 5 daygol at the
request of or due to the unavailability of the aggd party or any
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person the aggrieved party seeks to have presém hearing, in
which event the recommended decision will be resdi@s soon as
practicable.

h. The aggrieved party may elect mediation at angtfter
requesting an administrative hearing, which alterméection
suspends the deadline for scheduling the admitiistrhearing
and the hearing officer’s deadline for issuing &tem
recommended decision.

I. All hearing officer recommended decisions arjsct to further
review by the Commissioner, who must issue a filegision
adopting, modifying or rejecting the hearing offise
recommended decision no later than seven busigssfiiom the
date of the hearing officer's recommended decidraties may
submit written memoranda with the Commissioner nifive
business days of the hearing officer's recommermbetsion.

J- The Commissioner’s decision constitutes finadragy action for
judicial review purposes under the Maine Adminisia
Procedure Act. All decisions of the Commissionestnaclude
notice of the aggrieved party’s right to judicialrew, including
the requisite timeframe for filing an appeal.

(7) Burden of Proof. In all grievances the burdéproof shall be on the
agency, facility or program to show complianceteanedial action to
comply with the policies and procedures establigbeassure the rights of
recipients under these rules.

H. Access to Files

An aggrieved party shall have reasonable accesstpra mediation or an
administrative hearing and at either proceedingxemmine the contents of his or
her Department case file, and may request copide@iments within the file to
be reproduced at the Department’s expense.

Grievances regarding abuse, exploitation orexg|

(1) Any allegation of abuse, exploitation or resglshall be immediately
reported to the Chief Administrative Officer of tfaeility or agency, to
the Office of Advocacy and the required investigatgency pursuant to
the Child and Family Services and, Child Protecat (22 M.R.S.A.
Chapter 1071 88 40(& seq.) and facility policy approved by the
Department.
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(2) Investigation of any such allegation shalkcbaeducted pursuant to
statutory and regulatory standards including theing to the Child and
Family Services and Child Protection Act (22 M.RSChapter 1071
88 4001et seq.) and facility policy approved by the Department.

VIIl.  COMPLAINTS

A. A complaint may be filed by any person or agewbich is charged with
investigating violations of client rights or witkelivering or monitoring mental
health services. The complaint procedure may bé whken:

(1) such person or agency knows or has reasbeli@ve that the practices,
procedures (including the development, substamékmas or
implementation of ISP's or hospital treatment aisdlthrge plans) or
policies of the Department or of any agency licen$sended or contracted
by the Department to provide services elsewhereribesl in these rules,
violate these rules, the terms of the Settlememed&ment in Bates v. Peet,
and any other applicable law or regulation; and

(2) the information was obtained during the geheourse of the person's or
agency's performance of their responsibilities.

B. Complaints which include allegations of empleyeisconduct shall be processed,
but no disciplinary action may be taken nor faotsnid with regard to the alleged
misconduct except in accordance with applicablsgerel rules, policies, and
labor contract provisions.

C. Complaints arising in an in-patient settinglisba addressed to the chief
administrative officer of said facility, who shédirthwith refer them to the
supervisor of the service delivery unit in whicle tomplaint arose.

D. Complaints arising in the community shall be@dsed to the agency employee
designated to receive complaints.

E. A formal written response shall be made witliwe tdays of receipt by the persons
listed in (C) and (D) above, excluding weekends laoldiays.

F. Decisions described in (C) above shall be appéalithin 5 working days to the
Chief Administrative Officer of the facility, whasall respond within 5 working
days.

G. Decisions described in (D) above shall be dppéawithin five working days to
the Director of the Bureau of Children with Spedigeds, who shall respond
within five working days.
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H. Decisions resulting from (F) and (G) above kbhalappealable to the
Commissioner within five working days, who shabpend within five working
days.

J. Investigations shall be conducted at each lgivisle complaint and shall include,

as needed, interviews, site visits, or other dali@ction activities. At the
conclusion of each investigation, a written sumnadrthe results of the
investigation and a statement of the remedial adbdoe taken, if any, shall be
provided to the complainant, subject to the linntias of 5 M.R.S.A.
8§ 7070(2)(E).

IX. CONFIDENTIALITY OF AND ACCESS TO MENTAL HEALTHRECORDS

A. Recipients have the right to confidentialitydaio access to their record.

B. All information regarding mental health careldareatment shall be confidential
except as otherwise provided below.

C. A legally emancipated recipient and an unenpated recipient's legally
responsible parents, guardians or custodians Iskalbtified, upon admission or
Intake to any facility or program of:

Q) what records will be kept, including any daogate records;

(2) how the recipient and legally responsibleepés, guardians or custodians
may see those records;

3) the use to which the records will be put;

4) what will happen to the record after the pesnt leaves the facility or
program;

(5) how to add information to the records;
(6) how to obtain copies of material in records;
(7) the limits of confidentiality, as provided Jrbelow; and

(8) his or her rights pursuant to these rulestaedSettlement Agreement in
Bates v. Peet, as applicable.

D. The legally emancipated recipient or the lggadsponsible parents, guardians or
custodians of an unemancipated minor recipient sleahformed when the
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possibility exists that the costs of the recipgnére, treatment, education or
support will be borne by a third party. Such infatran shall indicate that clinical
information may be used to substantiate charges.eftancipated recipient or the
legally responsible parent, guardian or custodfaanaunemancipated recipient
may indicate that he or she will bear such costafely rather than allow the
release of information.

E. The legally emancipated recipient or the Iggakponsible parents, guardians or
custodians of an unemancipated recipient shall Haveight to written and
informed consent prior to release of any infornmatio any agency or individual
whether or not such agency or individual’s direatlyolved in the recipient's
treatment or supervision thereof, except as pravide) below. Such informed
consent shall include:

(1) Identification of the specific information be disclosed;

(2) Notice of the right to review mental healdtords upon request at any
reasonable time including prior to the authorizeldase of such records;

3) The name of persons or agencies to whomatisot is to be made;
4) The purpose to which the information is toplos;

(5) The length of time within which the informati is to be disclosed not to
exceed one year; and

(6) Notice of the right to revoke consent to aske at any time.

F. A legally emancipated recipient or an unemaateip recipient's legally
responsible parents, guardians or custodians haveght to written informed
consent for release of case record material whistiases the recipient's identity
to students when they temporarily become a pareatment team, except when
the student is involved in a professional progranictv has a formal relationship
with the facility or agency.

G. All personnel of agencies or programs, inclgditudents or trainees, shall be
trained regarding confidentiality and shall be hel@¢onfidentiality statutes, rules
and policies.

H. Duplication:

(1) If the facility or agency duplicates a portiof, or the entire care record of
a recipient pursuant to any exception containetira. through e. below a
legally emancipated recipient or his or her legedlsponsible parent,
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(2)

guardian or custodian shall be notified, if possilals to the purpose of
such duplication.

Copies of original records shall be noteguash.

l. Separate personalized records shall be maedaihen group treatment methods
are employed except that individualized record kegphall not be required in
instances in which conjoint family treatment seegi@re provided, under the
following conditions:

(1)

(2)

3)

(4)

()

(6)

Informed consent must be obtained to theainhjreatment
recordkeeping, pursuant to B.IV., and such conskeall be documented
by using a Department-approved form. This formIgb@imade a part of
the permanent record.

If any family member previously received traant other than conjoint
family treatment services at the facility, agencymgram, or received
conjoint family treatment services as a member diffarent family group
at the facility, agency or program, an extractetiviualized discharge
summary shall be placed in that family member'sviddalized record.

If any family member refuses to have treatimeoords blended, separate
records must be maintained for that family member.

If any family member requests the releasei®br her records subsequent
to the termination of conjoint family treatment\gees, the facility,

agency or program shall respond to this requesgrdyiding an extracted
individualized discharge summary. The facility, aggeor program shall
not release information concerning an individuahifg member without
that family member's written consent.

Nothing in these regulations shall precluattividualized recordkeeping
by any program, facility or agency. Intake datale&tions or assessments
collected or performed for the purposes of deteimgieligibility for
conjoint family treatment services are not treattmeoords for the
purposes of this exception.

This exception shall be reviewed no latentane 30, 1996 to assess the
impact and effect of these rules. The review shalude representatives
of the Bureau of Children with Special Needs, tiradion of Mental
Health, the Division of Quality Assurance, the ©dfiof Consumer

Affairs, the Office of Advocacy and other interabsfearties designated by
the Commissioner of the Department of Behaviordl Bavelopmental
Services.
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J. Exceptions:

(1)

Information may be released without writtaformed consent, as
provided by Maine statute (Section 34-B M.R.S.A2897 sub-88§ 1B and
1C) in the following circumstances:

a.

Disclosure may occur as necessary to catrihewstatutory
functions of the department or statutory hospigdian provisions.

Disclosure may be made as necessary to allstigation by the
Protection and Advocacy Agency for Persons withabilities in
Maine, or the Office of Advocacy.

I Disclosure may be made to the Departmeiiwhan
Services to cooperate in a child protective ingadion or
other child protective activity pursuant to an
interdepartmental agreement promulgated as a yulleeb
Department of Behavioral and Developmental Services

Disclosure may be ordered by a court of soibject to any
limitations contained within the Maine Rules of &snce.

Disclosure may be allowed of biographicah@dical information
concerning the recipient to commercial or governialensurers or
any other corporation, association or agency frdmckvthe
Department or licensee of the Department may receiv
reimbursement for the care, treatment, educatraming or
support of the recipient.

I. Such disclosure may be made only after datetion by
the Chief Administrative Officer of the facility alesignee
that the information to be disclosed is necessady a
appropriate.

Disclosure of information, including recordedranscribed
diagnostic or therapeutic interviews concerning @typient may
be allowed in connection with any educational aining program
established between a public hospital and anygelleniversity,
hospital, psychiatric counseling clinic or schobharsing,
provided that in the disclosure or use of any sofdbrmation as
part of a course of instruction or training theipeant's identity
shall remain undisclosed.
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i Such disclosure shall be conducted with saréhat
identifying material is disguised or altered acoogdo
uniform standards consistent with deidentification.

f. Disclosure may be made to persons involvestatistical
compilation or research conducted in compliancé wiese rules
pursuant to Section XI.

I In the case of such disclosure records stalbe removed
from the facility and reports shall preserve theraimity of
the recipient. Data which do not identify the reeiy, or
coded data, may be removed from the facility, pfedithe
key to such code shall remain at the facility.

(2) Information regarding the status and medieaé of a recipient may be
released by a professional, upon inquiry by lavosrg@ment officials or
treatment personnel, if an emergency situationexegarding the
recipient's health or safety.

3) Confidentiality may be breached if therelesac and substantial reason to
believe that there is imminent danger of seriousjglal harm inflicted by
the recipient on him or herself or upon another.

a. Information regarding such danger of harnll fflsaimmediately
given to supervisory personnel or appropriate msimals, civil
authorities, and any specific person threatenediregt harm.

K. Recipient Access to Records

(1) The recipient and the recipient's legallypssible parents, guardians or
custodians have the right to review the recipigetsrd at any reasonable
time upon request, including prior to its authodizelease. Such records
shall be made available within three working dalysuzh request.

(2) Review of the case record shall occur unkersupervision of a designee
of the Chief Administrative Officer of the facilityr program.

3) In cases in which there exists a reasonaiiearn of possible harmful
elect to the recipient if the review of the recigier his or her legally
responsible parents, guardians or custodians qdter<€linical Director
or designee shall supervise the review.

a. In cases where access of the legally redplensarents, guardians
or custodians to the recipient's record would eréacumented
danger to the physical or mental well being ofrén@pient, the
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(4)

(5)

(6)

(7)

Clinical Director or designee may refuse to diselagortion of or
the entire record to the legally responsible paeguardians or
custodians and such refusal shall be documentdutioase record.

In cases in which a recipient is unable i0aw the record at the program
site, a certified copy of the record shall be faesl to a professional,
designated by the recipient, in the recipient's,.ando shall supervise
review of the record.

In cases in which the recipient or his or legally responsible parents,
guardians or custodians, after review of the recifs record, requests
copies of the record, or parts of the record, suoghes shall be made
available to the recipient, legally responsiblegpds, guardians or
custodians at the actual cost of reproduction.

A recipient may add written material to hrsher record in order to clarify
information which he or she feels is false, inaateior incomplete.

Material which was obtained from another imdiual or facility through
assurance of, confidentiality shall not be avadablthe recipient or the
legally responsible parent, guardian or custodiaviewing the
recipient's record. A summary description of suatenal shall be
provided to the recipient or the legally resporesihrent, guardian or
custodian, and information shall be provided remaythe process to gain
access to such material including aid in securp@priate release of
information.

L. Nothing in these regulations should be views@ia abrogation of the rights of
recipients to confidentiality of records under fied®r state law, particularly with
regard to substance abuse records.

X. FAIR COMPENSATION FOR WORK

A. Recipients have the right to be paid a fair &gy work done.

(1)

(2)

Each individual or agency subject to the Bins of these regulations
shall pay at least the minimum wage to each regipido performs work
regardless of level of performance regardless ddthdr or not the work is
considered therapeutic, and regardless of whetheotahe recipient
replaces or would replace a non-recipient worker.

Agencies shall compensate any recipient paiftg any work which is
similar or identical to that performed by a nonipgnt employee at the
same rate as such non-recipient employee is corafeehs
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B.

Definitions. For purposes of this section, thiéwing definitions shall apply:

(1)

(2)

3)

(4)

Work shall mean any work having consequemitanomic benefit to the
mental health agency, including any activity invad\un the care,
maintenance, and operation of the mental healthage

Work shall not mean those tasks performeddwnh recipient for his or her
own basic care or hygiene or upkeep of personagigpace.

Federal law shall mean the Fair Labor Statel&ct which sets national
labor standards.

Minimum wage shall mean that hourly rate ay pstablished by the
United States Congress or by the State of Mainghelrer is higher, as
the legal minimum.

Agencies shall not directly or indirectly corhpeecipient to perform any work,
or punish any recipient for declining to performroAgencies shall not make
any privilege or agency service conditional upaer@pient's agreement to
perform work or withdraw a recipient's privilegasservices because of that
recipient's failure to perform work.

Agencies shall not discriminate in the hirirfgagency staff. Any recipient is
eligible to apply for and occupy, if qualified, ajop classification.

Exceptions:

(1)

(2)

Agencies and service providers subjecteti¢sd regulations may pay
sub-minimum wage to a recipient who performs wdt&rgroper
certification has been made by the United StatgsmBment of Labor
under Handicapped Worker provisions contained dgerfal law.

Payment for work shall not be required wheeaapient is a participant in
an independent living program which requires adairsion of labor
among all participants, including community-basegghosocial clubs and
transitional living facilities, or in community-bed transitional
employment programs.
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XI. PROTECTION DURING EXPERIMENTATION AND RESEARCH

A.

Recipients have the right to refuse to paratgoin experimentation and research
without loss of services.

All participation in experimentation and resgashall be voluntary with full
written informed consent, except as provided irs¢heules.

A recipient's refusal to participate in a reésbaroject or an experimental activity
shall not be cause for denying the provision ofdatéd services to that recipient.

Definitions

(1)

(2)

3)

(4)

Experimentation and research

a. Experimentation and research means the umayahedical,
behavioral, or environmental intervention involvipigactices not
commonly accepted by the discipline involved, @& $gstematic
accumulation and codification of data designedeteetbp or
contribute to general knowledge.

b. Experimental drug use means:

I. the use of any Food and Drug Administrathmm-approved
drug.

Informed consent means the agreement obtdiosda subject, or from
his or her authorized representative, to partieip@atan activity. Informed
consent requires that subjects understand the peirpenefits and risks of
research in which they are asked to participateaaedjiven the
opportunity to consent to, reject, or withdraw frparticipation without
penalty.

Minimal risk means that the risk of harm aiptated in the proposed
research or experimentation is not greater, consgl@robability and
magnitude, than that ordinarily encountered inyd## or during the
performance of routine physical or psychologicaraxations or tasks.

Board means the Research and Experiment&gerew Board.

Research and Experimentation Review Board Meshije

(1)

A. Research and Experimentation Review Bosetécted by the
administrative head of the particular facility geacy, shall have at least
five members with varying backgrounds, in ordeptomote complete and
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(2)

3)

(4)

(5)

(6)

adequate review of research and experimental aes\proposed for
consideration.

The Board shall be sufficiently qualifiedrahgh the experience and
expertise of its members and the diversity of tleeniers' backgrounds, to
promote respect for its advice and counsel in sefeting the rights and
welfare of human subjects.

In addition to possessing the professionaimetence necessary to review
such activities, the Board shall be able to astettee acceptability of
proposed research or experimentation in termssituriional
commitments, regulations, applicable law, and stath&lof professional
conduct and practice.

The Board shall consist of interdisciplinamgmbers of both sexes
including at least one member whose primary corscara in non-
scientific areas, such as law, ethics or theolagy, at least one member
who is not otherwise affiliated with the institutior agency proposing the
research or experimentation.

No Board member may patrticipate in the Baairdtial or continuing
review of any project in which the member has dlaiimg interest,
except to provide information requested by the Boar

At the Board's discretion, individuals withnapetence in special areas
may be invited to assist in the review of complesuies which require
expertise beyond or in addition to that availabidlee Board. These
individuals may not vote.

F. General Procedures

(1)

(@)

3)

(4)

All experimentation and research shall comeeeonly after review and
approval by the Research and Experimentation ReBieavd.

The Research and Experimentation Review Bshadl have the authority
to approve, require modifications in, or disappras@y proposed research
or experimentation activities.

The Rights Protection or Advocacy Agencyle Maine mental health
system shall be informed of any proposed experiatemt or research
involving more than minimal risk.

The Board shall maintain adequate documemtatf its activities.
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(5)

(6)

(7)

(8)

9)

(10)

(11)

The Board shall provide written notificatiohits approval or disapproval
of the proposed research or experimentation agtiviof any
modifications required to secure research and @xpeatation review
board approval of any activity in question.

If the Board decides to disapprove a resear@xperimentation activity,

it shall include, in its written notification, asdément of the reasons for its
decision and give the investigator an opporturatyelspond in person or in
writing.

Investigators and others directly involvedhe research or
experimentation shall, both in obtaining the consen in conducting
research, adhere to the ethical and research stinofatheir respective
professions concerning the conduct of researcikgeranentation and to
the regulations for research involving human subjesquired by the U.S.
Department of Health and Human Services in effettiatime of the
adoption of these rules.

Researchers must report substantial changasamticipated problems
immediately to the Chairperson of the Board.

The Board shall conduct continuing revieweaxearch covered by these
regulations at intervals appropriate to the degfaesk, but not less than
once a year, and shah have authority, to obserkaw a third party
observe the consent process and research.

The Board shall have the authority to sudpmrterminate approval of
research that is not being conducted in accordartbethe Board's
requirements, these rules, or that has been atsdeigh unexpected
harm to subjects. Any suspension or terminatioapproval shall include
a statement of the reasons for the Board's actidrshall be reported
promptly to the investigator, appropriate instibuial officials, and the
secretary of the Department of Health and Humawi&es as required by
federal regulations.

Upon completion of the research and/or expantation procedures the
principal investigator shall attempt to remove aagfusion, stress,
physical discomfort, or other harmful consequerntbhas may have been
inadvertently produced as a result of the resear@xperimentation
procedures.
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G.

Criteria for Board Approval of Research and &xmpentation. In order to approve
research covered by these regulations the Boatbdgtarmine that all of the
following requirements are satisfied:

(1)

(2)

3)

(4)

(5)

(6)

(7)

Risks to subjects are minimized by using pdares which are consistent
with sound research or experimentation design amdhado not
unnecessarily expose subjects to risk and, whesgy@opriate, by using
procedures already, being performed on the sufijediagnostic or
treatment purposes.

Risks to subjects are reasonable in relatipn® anticipated benefits to
subjects. In evaluating risks and benefits, ther@saall consider only
those risks and benefits that may result from dsearch and
experimentation, as distinguished from the risks laenefits of therapy
these subjects would receive in not participatmthe research, or
possible long-range benefits of applying knowledgmed in the research.

Selection of subjects is equitable, taking imccount the purposes of the
research and the setting in which the researchoeitonducted.

Informed consent will be sought and apprdphadocumented in
accordance with these rules.

The research or experimentation plan makegw@te provisions for
monitoring the data collected or the activitie®a#kd to ensure the safety
of the subjects.

There are adequate provisions to protecptivacy of subjects and to
maintain the confidentiality of data.

Where some or all of the subjects are likelpe vulnerable to coercion or
undue influence, appropriate additional safegubed® been included in
the project to protect the rights and welfare els#hsubjects.

Special Procedures; Exceptions to Informed €ons

(1)

Research Involving the Need for Non-disclesur

a. If the research or experimentation methodotegquires that the
purpose, nature, expected outcome and/or implicsitod the
research not be disclosed to the participants béfdregins, the
researcher shall clearly and vigorously justifyite Research and
Experimentation Review Board the need for non-dsate.
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b. The Board may approve research or experirtientprocedures
which do not include, or which alter, some or éltree elements of
informed consent set forth in these rules, or wéeerequirements
to obtain informed consent provided the Board fiadd
documents that:

i the research involves no more than mininsidsrto the
subjects;

i. the waiver or alteration will not adverselifect the rights
and welfare of the subjects;

ii. the research or experimentation could pratcticably be
carried out without the waiver or alteration; and,

\2 whenever appropriate, the subjects wilpbavided with
full disclosure or additional pertinent informatiafier the
research or experimentation project is completed.

(2) Research Involving Archival Review, Statiati€ompilation or Record
Review.

a. Research which is limited to archival revietatistical
compilation or record review may be carried outspiant to Title
34, M.R.S.A. 8 1207(2). Such research may be chaig without
informed consent provided that:

I. said research is reviewed and approved Rgsearch and
Experimentation Review Board,;

il all data involved in said research shall be identifiable as
to individual recipients of services;

ii. the research plan shall be submitted tm approved by,
the head of the mental health facility or his or thesignee.

3) Research Involving Minors, Persons Unabl&itee Informed Consent,
and Involuntary Recipients.

a. No experimentation or research involving enyan
minimal risks shall be conducted with persons uaablgive
informed consent, minors, or involuntary patierness:

I. the experimentation or research poses algleapected
benefit to the individual recipient involved; and,
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il. the experimentation or research has beeewed and
approved by the Research and Experimentation Review
Board.

b. Notwithstanding the provisions of section¥XIA.1. and
A.XL.H.2, in the case of recipients under the afjg@&and in the
case of recipients adjudicated incapacitated, ¢urmeest in all
instances be obtained from the recipient's legaliponsible
parents, guardians or custodians, and such comaesitbe
reviewed by the Rights Protection and Advocacy 8esvof the
state mental health system.

C. In the case of minor recipients over the@gE?2, informed consent
must also be obtained from the prospective recigarticipant,
except as described in sections AXL.H.1. and A.X&.H his
provision does not change the provision in secliofi.H.3.b.
requiring the consent of the legally responsiblepts, guardians
or custodians.

(4) Any use of drugs approved by the Food andgxdministration, when
applied in an unlabeled manner, shall receive @puroval from the
Clinical Director or equivalent.

l. Applicability

(2) Questions regarding the applicability of théxtion to specific recipients
or activities shall be referred in writing to thé&rperson of the Research
& Experimentation Board who shall determine apjtdikty.

(2) Where disagreement continues to exist, questnay be presented
through the Grievance Procedure, Section VI.

3) In issues regarding professional standasdsrnal of the question may be

made to the appropriate national professional stalsdcommittee whose
decision shall be final and binding.

XIl.  INDIVIDUALIZED SUPPORT PLANS

A. Recipients hive the right to an individualizeapport plan which shall be
coordinated and monitored by a community supporke/o

B. These plans shall be developed based upondayasion of the recipient's
housing, financial, social, recreational, transgtooh, medical, dental, emotional
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and psychiatric and/or psychological strengthsra®tls as well as his or her
potential need for crisis intervention servicese Plan shall reflect full
consideration of the least restrictive appropriegatment and related services
taking into account factors that are supportiveath recipient's exercise of his or
her basic rights, consistent with each individustfengths, needs and treatment
requirements pursuant to this section. Such coratides shall include
accommodation of particular needs involving comroation and physical
accessibility to all treatment programs.

C. The recipient and the legally responsible pauigumardian or custodian shall be
notified of all ISP meetings, and shall be activehgouraged to attend. If the
recipient and/or the legally responsible paren&rdian or custodian does not
attend an ISP meeting, the Community Support Waskeal relay their views to
other members of the team. The legally respongiédent, guardian or custodian
may invite other persons to ISP meetings. Persoabla to attend the meeting
shall be notified that they may submit informatiorwriting for consideration at
the meeting.

D. ISP's shall be developed in a timely mannersdradl be reviewed and revised no
less frequently than every 90 days. Plans may\wewed more frequently as
necessary to address substantial changes in tipeerdts life, such as
hospitalization.

E. The ISP shall be developed by a team consisfitige recipient, the legally
responsible parent, guardian or custodian, and®#mong whom there exists
the authorization to exchange information and wigoreeded to ensure that the
recipient's needs are adequately assessed araptirapriate recommendations
are made, based upon a comprehensive assessmieatrecipient The plan shall
contain but not be limited to:

(1) A statement of the recipient's specific sgtes and treatment needs.

a. The ISP should include a description of dmyspcal handicap and
any accommodations necessary to provide the samguai
services and benefits as those afforded non-didatdividuals.

(2) A description of services to assist the riecipin meeting identified needs.
Goals shall be written for each service. Short-eamigjectives shall be
stated such that their achievement leads to taeatent of overall goals.
Objectives shall be stated in terms which alloneobye measurement of
progress and which the recipient, to the maximutergxpossible, both
understands and adopts.

a. The description of services shall be based tipe actual needs of
the recipient rather than on what services aresatlyr available. If
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at the time of the meeting, members know on theshseliable
information that the needed services are unavaildbky shall
note them as "unmet service needs" on the ISP hased
available services which meet, as nearly as pasdié actual
needs of the recipient.

3) A description of the manner of delivery otkaervice to be provided.
The manner of delivery shall be one which maximihesrecipient's
strengths, independence and integration into thenzanity.

4) A statement of the rationale or reason facsping certain treatment or
services to meet identified goals.

5) A specification of treatment responsibilitycluding the responsibility and
involvement of staff, recipient and parent or giemdo attain treatment
goals.

F. Within one week of the meeting, the recipiamd &is or her parent, custodian or
guardian shall be offered a written copy of the.[Ble recipient shall also be
notified, by means he or she will most likely uretand, of the right to file a
grievance should he or she disagree with any agpéiee plan or the assessments
upon which the Wan is based, or later be dissatiskiith the plan's
implementation.

G. All agencies providing Community Support Workervices shall maintain
specific written guidelines describing their praes concerning development of
ISP's.

H. The legally responsible parents, guardiansustadians shall be actively involved

in individualized support planning, to the maximertent possible. The
Department of Human Services acting as legal cistdtas an affirmative duty
to be fully and actively involved in individualizesipport planning.
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PART B. RIGHTS IN INPATIENT AND RESIDENTIAL SETTING

Contents

l. Statement of Intent

1. Privacy and Humane Treatment Environment
[l Individualized Treatment and Discharge Plan

V. Informed Consent to Treatment
V. Free Association and Communication
VI. Freedom from Unnecessary Seclusion and Restrainpatient Settings

VIl.  Freedom from Unnecessary Seclusion and RiestraResidential Settings

STATEMENT OF INTENT

These rules (Part B) apply to all inpatient argidential facilities, agencies and programs
providing mental heath services, which are licenfi@tled or contracted by either the
Department of Behavioral and Developmental Servicgbe Department of Human
Services, including state operated institutes andities, except that Section Il shall
apply only to inpatient psychiatric units, whileatment planning in residential facilities
shall be governed by Part C(ll), Individualized draent or Service Plan. Part B shout be
read in conjunction with Part A, Rules of GenerppAcability.

Il. PRIVACY AND HUMANE TREATMENT ENVIRONMENT

A. Recipients have the right to a humane psychoédg@nd physical environment
within the facility.

B. The facility shall be designed to afford reeimtis comfort and safety, shall
promote dignity and independence and shall be dedigp make a positive
contribution to the efficient attainment of treatmhgoals.

C. Each recipient has the right to be treated watlrtesy and with full respect for his
or her individuality and dignity, and to recognitithat his or her personality,
needs and aspirations are not determinable onatbie bf a psychiatric label.

D. Recipients have the right to have their privasgured and protected and to
preserve the basic rhythm of their lives to theaggst extent possible in light of
their treatment needs.

E. Each inpatient or residential facility shalbpide at least:

(1) nutritious food in adequate quantities;
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(2)

access to or provision of adequate professimedical care;

(3) a level of sanitation, ventilation and ligtich meets health standards;

4) a reasonable amount of space per persoeapisig areas;

(5) a reasonable opportunity for physical exereisd recreation, including
access to outdoor activities subject to the requargs of Section 111,
Individualized Treatment and Discharge Plan or ISP;

(6) an area for private conversation with otleipients and family and
friends if all designated areas are in use staffl shake other reasonable
arrangements to assure the recipient's and vssitorhfort and privacy;

(7) an area for private telephone conversations;

(8) areas which assure privacy for personal mgieounseling, physical
examinations;

(9) a secure and accessible storage area of aigesjme to accommodate the
recipient's personal belongings; and,

(10) opportunities for appropriate involvementammunity activities, subject
to the requirements of Section Ill, IndividualizEceatment and Discharge
Plan; and

(11) common areas with space and equipment grffito permit recipients to
comfortably socialize, relax, or engage in leisiree activities. To reduce
the chance that recipients engaged in activity miyde upon others not
similarly engaged, such areas shall be equippéelatantrinsically
incompatible activities are not performed in theeareas.

(12) A schedule of available therapeutic, rehtaive and recreational
activities to each recipient. The schedule shallfigated monthly or more
frequently as necessary.

F. Recipients have the right to be free from apesploitation, or neglect

(1) Recipients shall not be subjected to humdrabr verbal abuse.

(@)

3)

Recipients shall not be subjected to physabaise and corporal
punishment is expressly prohibited.

Recipients shall not be subjected to expliiteor neglect.
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G.

(4)

Any allegation of abuse, exploitation or resgglshall be immediately
reported to the following: (1) Chief Administratof the facility or agency
and to the Office of Advocacy, pursuant to Sectibiil), PART A,
Grievances; and (2) the Department of Human Ses\poesuant to the
Child and Family Services and Child Protection &2 MRSA, Chapter
1071).

Simple, understandable written rules settimglithits of recipient's behavior
required for the protection of the group and indials shall be established and
made known to the recipient and to his or her lggakponsible parents,
guardians or custodians.

Personal Property

(1)

(2)

3)

(4)

Except as provided below, recipients haverigj to retain and use
personal property.

The use of personal property may be limitedeams held in safekeeping
only when the number or use of such items infringasn the rights of
other recipients, or poses a safety risk.

Each recipient shall have the right to mantageor her own personal
financial affairs and funds unless:

a. such restrictions are a part of a plan @tinent pursuant to
informed consent to treatment; or,

b. a determination is made of the clinical ovedlepmental incapacity
of the recipient which, in all cases, shall be doented in the
clinical record; or,

C. a conservator, guardian, custodian, legabyponsible parent or
representative payee has imposed the limitatign; or

d. court ordered restrictions exist; or,

e. restriction may be made to safeguard a mafijgi assets during the
initiation and pendency of any protective procegdin

Any limitations on personal property or firmgad affairs shall be
documented and receipts for all money or mateséd m safekeeping
shall be given to the recipient or his or her gigars, custodians or legally
responsible parents.
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(5) The facility or agency shall bear respongipfor any money or material
held in safekeeping.

Searches. Every recipient has the right todeeflom unnecessary searches of the
person, of personal space or of common areas. i&lsshall only be conducted
when staff have a reasonable belief that misapaiggr articles are present or
that certain items that would endanger the healdafety of a particular recipient
or other recipients are present. Every searchlandeasons therefor shall be
documented.

1. INDIVIDUALIZED TREATMENT OR SERVICE AND DISCHARGE PLAN

A.

Recipients of inpatient mental health or psgtic services have the right to
treatment according to a written individualizedatreent or service and discharge
plan which shall be incorporated into the recipgel8P as a discrete sub-part.

Treatment or service and discharge plans blealleveloped based upon an
individualized assessment of the recipient's playspsychological and social
needs, as well as the recipient's expressed deBSaeh facility or agency shall

fully consider the least restrictive appropriagatment and related services taking
into account factors that are supportive of eaclprent's exercise of his or her
basic rights, consistent with each individual'sdseand treatment requirements
pursuant to this section and sections VIl and Xhefe rules. Such
considerations shall include accommodation of paldr needs involving
communication and physical accessibility to alatreent programs.

Each recipient 14 or over has the right toubly &ind actively involved in the
development or revision of his or her treatmergewice plan. Involvement of
recipients who are younger shall be determined casa by case basis, after
assessment of the recipient's capacity to be iegblVhe exclusion of a recipient
14 or over, based on incapacity, developmentalental, requires the approval of
the clinical director or, in residential settingse approval of an independently
licensed clinician.. The guardian, custodian oalggesponsible parent shall be
fully and actively involved in treatment or serviganning to the maximum
extent possible, given time and location constsaiBach agency, program or
facility shall make good faith efforts, including 4our notice in inpatient settings
and 7 day notice in residential settings, of angting, to involve guardians or
parents and such efforts shall be documented.

Treatment or service plans shall be developedtimely manner. Initial plans
shall be developed within 72 hours in inpatientesidential facilities.
Comprehensive plans shall be developed within 1&iwg days in inpatient
facilities and 20 working days in residential fawis.
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E. The comprehensive treatment or service andhdige plan shall be developed by
the treatment team, and shall be based upon a ebensive assessment of the
recipient. This plan shall contain, but not be tedito:

(1)

(2)

3)

(4)

()

(6)

A statement of the recipient's specific sgtes and treatment and/or
service needs.

a. The treatment or service and discharge iah imclude a
description of any physical handicap and any accodations
necessary to provide the same or equal servicebergfits as
those afforded non-disabled individuals.

b. Goals which must be met in order for theprecit to meet
discharge criteria shall be clearly noted.

A. description of short-term and long-rangeatment and/or service goals,
with a projection of when such goals will be acleigy

A statement of the rationale or reason fdizutg a particular form of
treatment and/or services;

A specification of treatment and/or servicevision responsibility,
including both staff, recipient and parent, guamdha custodian's
responsibility and involvement to attain treatmamd/or service goals;

An assessment, at each review, of whethereitipient may be safely
discharged; and

Documentation of current discharge planning.

F. Limitations

(1)

(@)

3)

Such a plan must include any limitation ghts or liberties. Such
limitation shall be based upon professional judgnae may include a
determination that the recipient is a danger to dirherself or to others
absent such limitation. Such limitation shall mergteria outlined for such
limitation in other sections of these rules.

When such limitation occurs, the treatmerg@wice plan shall address
the specific limitation and such restriction shmdlsubject to periodic
review. When possible, such limitation shall beetigpecific.

Whenever possible specific treatment andéorises shall be developed to
address the basis of the limitation.
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4) Documentation regarding the limitation shiatlude documentation as per
F(I') through 3 above and shall include specifitecia for removal of the
limitation.

G. A copy of the treatment or service plan shalblfered to each recipient, to a
guardian, custodian or legally responsible paiéaty, and to a recipient's
representative Of confidentiality has been waivespant to PART A, Section
VII).

H. All facilities or agencies shall maintain sgecwritten guidelines describing their
practices concerning development of treatment miceand discharge plans.

(1) The treatment and discharge plan shall bewed and revised as
frequently as is clinically indicated. Each fagiliagency or program shall
establish, by policy, schedule for review of aditipient's treatment and
discharge plans.

J. Discharge or termination

Q) Each recipient and his or her guardians,odliahs or legally responsible
parents have the right to be informed of and reteto appropriate
resources upon discharge or termination from difigor program.

(2) Each recipient has the right to a comprelendischarge, or treatment or
service plan, and to assisted referral to exigt@sgurces in such areas as
transportation, housing, residential support senvcisis intervention and
resolution services, vocational opportunities aading, family support,
medical and dental services, recreational/sociedfifonal opportunities,
financial assistance, and mental health treatmgtndras.
Recommendations made in discharge or terminatiamspshall not require
the facility or department to provide recommendedds or service.

3) Upon discharge from an inpatient facilitye #facility shall provide each
recipient and legally responsible parent, guardiacustodian with a copy
of the aftercare plan and a written list of hider prescribed medication,
dosage levels, schedules, side-effects, precaudimhgontraindications. A
copy of the medication list and the aftercare lall be sent to the
recipient's guardians, custodians or legally resji@ parents and to the
representative.

4) Notification
a. Upon obtaining the permission of the guasli@anstodians or

legally responsible parents, the recipient's repriedive will be
notified of any treatment or service and dischaniganing.
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Additionally, the guardians, custodians or legadigponsible
parents and, with consent, the representative rihayailable, be
involved in any treatment or service and dischalganing.
Involvement may include, but need not be limitedo@rticipation
in any discharge planning meeting. Invited persehs cannot
attend shall be notified that they may submit infation in writing
for consideration at the meeting.

b. The recipient's guardians, custodians orlagally responsible
parents shall be given notification of the recipgdischarge from
an inpatient or residential facility. Upon the requiof an
emancipated recipient, his or her representatiaé bk notified, if
possible. At least twenty-four hour notice shallgneen in planned
discharges, if possible. In the case of other @diggds, such notice
shall be given as quickly as possible.

K. The guardians, custodians or legally resporgialrents shall be actively involved
in the treatment, service, discharge or termingpianning, to the maximum
extent possible.

L. Exceptions

(1)

(@)

3)

(4)

No treatment or service plan is requiredrémipients who solely received
informal social support and recreation in drop-iental health programs.

A recipient may choose not to be involvedi@veloping his or her
treatment, service, discharge or termination plathlas or her guardians,
custodians or legally responsible parents may ectigatment discharge or
termination planning or services.

a. All such cases shall be documented in theiestt's permanent
treatment record.

An emancipated recipient may choose not tmbelved in developing his
or her treatment or service and discharge plamaadrefuse treatment or
service and discharge planning or services.

a. All such cases shall be documented in theiestt's permanent
treatment or service record.

Exclusion from planning by professionals noafy occur if the guardians,
custodians or legally responsible parents posecardented danger to the
physical or mental well-being of the recipient.
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V.

INFORMED CONSENT TO TREATMENT

A.

Recipients and their guardians, custodianslegally responsible parents have the
right to informed consent for all treatment.

Statement of purpose. This rule has the folhguwurposes:

(1) To promote respect for individual autonomy aecipient participation in
decision-making;

(2) To ensure that, whenever possible, the inéoriconsent of a recipient or
his or her legally responsible parent, guardiacustodian is obtained
prior to treatment;

3) To avoid, whenever possible, forcible impositof any treatment;

(4) To provide reasonable standards and prockech@ehanisms for
determining when to treat a recipient absent hiseorinformed consent,
consistent with applicable law; and

(5) To ensure that the recipient is fully progetagainst the unwarranted
exercise of the state's parens patriae power.

Treatment of recipients. Treatment may be pledito a recipient only when:

(2) Informed consent for such treatment has lod¢ained from the recipient
in the following circumstances:

a. The recipient has been living separately fpaments or legal
guardians for at least 60 days and is independepdrental or
legal guardian support;

b. The recipient is or was legally married;

C. The recipient is or was a member of the ArifRectes of the
United States; or

d. The recipient has been emancipated by the patsuant to 15
M.R.S.A. 8§ 3506-A; and

e. The recipient is clinically competent.
(2) The recipient is an unemancipated minor liaically incapacitated minor

and the informed consent of the legally respongllent, custodian or
guardian has been obtained; or



14-472 Chapter 1 - Rights of Recipients of Mentahlth Services Who Are Children in Need of Treatimen page 40

(3) The recipient is 14 or over, the treatmemsgchotropic medication, and
the informed consent of the recipient and the lggakponsible parents,
guardians or custodians has been obtained.

D. Informed consent to treatment. Informed consemteatment is obtained only if
the recipient, under C(1-3) above, or the legagponsible parent, guardian or
custodian possess capacity to make a reasonedotie@garding the treatment
and the recipient under C(1-3) above, and his otdually responsible parent,
guardian or custodian is provided with adequatermétion concerning the
treatment; and the recipient, under C(1-3) abond,has or her legally responsible
parent, guardian or custodian makes a voluntaricehno favor of the treatment.
Informed consent must be documented in each casecordance with this
section.

(1) Capacity. Capacity means sufficient undedita;mito comprehend the
information outlined in section D(2) and to makeegponsible decision
concerning a particular treatment.

There is a general assumption in the law thmairer is legally
incapacitated to make most health care decisioogeder, legal
incapacity is not synonymous with clinical or deghental capacity
which should always be determined on a case bylzzse for clinical
purposes to participate in a treatment decisioneM/non-emergency
intrusive medical treatment is at issue, the rdfaka mature (+14) minor
must be honored.

(2) Adequate information. The licensed, certifedbther qualified mental
health professional recommending a particular tneat shall provide to
the recipient, if appropriate under C(1-3) abovel his or her legally
responsible parent, guardian or custodian, alirmédion relevant to the
formulation of a reasoned decision concerning stedtment. The
recipient, and his or her legally responsible parmgmardian or custodian,
shall have the right to have a person of his orcheice present during the
presentation of this information, provided that tieeninee can be
available within 48 hours, or within such othersa@aable period as may
be agreed upon; and the recipient, and his ordgallly responsible parent,
guardian or custodian, shall be informed of thghiti The information may
be provided orally or in writing, shall be commuatied in terms designed
to be comprehensible to a lay person, and shdildiec without limitation:

a. An assessment of the recipient's conditiahreeeds;
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3)

(4)

b. The nature of the proposed treatment, aidtarnsent of the
reasons why the professional believes it to becatdd in the
recipient's case;

C. The expected benefits of the treatment, hakhown risks which
it entails, including the common side-effects, prgmns and
contraindications of a particular proposed medicgti

d. The anticipated duration of the treatment;

e. A statement of reasonable alternatives tptbposed treatment, if
any;

f. Information as to where the recipient anddriier legally

responsible parent, guardian or custodian may oltaswers to
further questions concerning the treatment;

g. A clear statement that the recipient, whe@mrapriate, has the
right to give or withhold consent to the proposeatment.

Voluntary choice. Consent to treatment measgiven willingly in all

cases, and may not be obtained through coercideaaption. Special care
shall be taken to assure that consent is volunthgre the recipient's
status as an involuntary inpatient militates agamsy voluntary consent.

A recipient's or legally responsible parentsarglians' or custodians' initial
refusal of treatment shall not preclude reneweshgits to obtain willing
consent; and a recipient's or legally responsiateqts’ guardians' or
custodians' initial willing consent shall not pradé him or her from
validly withdrawing such consent at any time beforeluring treatment.

Documentation. The informed consent of apiecit and his or her legally
responsible parent, guardian or custodian to acpéat treatment shall be
documented to show:

a. From whom consent is obtained, whether rentpiegally
responsible parent, guardian or custodian;

b. If consent is given by the recipient, a s@jsatement that the
recipient possesses capacity to give informed g¢dnse

C. That adequate information, including at aimum all the
elements listed in section D(2) of this rule, wesvided;
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d. The signature of the legally responsible pamguardian or
custodian and, where applicable under C(1-3) aliteeecipient,
indicating consent.

(5) Exception to Written Consent
a. In cases of unanticipated treatment needsntbrmed consent of
a legally responsible parent, guardian or custodiag be obtained
by telephone; but such oral consent shall be aoefirin writing in
accordance with this section as soon as practicable
E. Involuntary Emergency Treatment
(2) An emergency is defined as a situation inclvhas a result of a recipient's
behavior due to mental illness there exists an imemti danger of bodily
injury to the recipient or to others.
(2) A licensed physician or a physician extenday declare an emergency
when he or she reasonably believes an emergensig @d defined in
subsection E (1) above, and when
a. A recognized form of treatment is requiredniediately to ensure
the physical safety of the recipient or of otharsg

b. No-one legally entitled to consent on thepieat's behalf is
available; and

C. A reasonable person concerned for the pHysadaty of the
recipient or of others would consent under theurirstances.

3) If a physician or a physician extender dexdaan emergency,

documentation of the emergency shall be immediaetgred into the
recipient's permanent treatment record, and endowaéhin 24 hours, by
the physician, such documentation shall include:

a. A description of the behaviors which wereartssd that created
the emergency;,

b. The period, not to exceed 72 hours, duringlwthe emergency
treatment may be administered;

C. The expected benefits of the emergency tre@ttnand

d. The specific behaviors or physical respomgash staff should
monitor and record, and the means to be used.
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4) At no time may a physician or physician exiendeclare an emergency
merely because the recipient refuses treatment.

(5) Following a declaration of emergency pursuargubsection E(1) above, a
licensed physician or a person acting under higeodirection may
administer a recognized form of treatment overduogient's objection
and absent his or her informed consent. Treatnngobdsed following a
declaration of emergency may continue for a penioidto exceed 72
consecutive hours.

(6) The administrative head of the facility ahd Clinical Director or his or
her equivalent shall be notified, as soon as ptessith any emergency.
Any renewal of emergency treatment requires re\agwand the written
authorization of the Clinical Director of a menkaalth institute or his or
her equivalent in any other mental health facility.

V. FREEDOM OF ASSOCIATION AND COMMUNICATION
A. Recipients have the right to freedom of asgmmeand communication.
B. Recipient's Right to Visitors

(1) Each facility shall establish the most libe#igiting policies which are
administratively feasible.

a. Each inpatient facility shall establish regudaily visiting hours.
Such hours shall be prominently posted in theitgcWisitation
during these hours shall not require prior nottima or request by
either the recipient or the visitor except whenhsusits would
conflict with regularly scheduled therapeutic aiti®s of which the
recipient has been notified.

b. Each residential facility shall determine thest liberal and
appropriate times for visitation with legally resstble parents,
guardians or custodians. Such information shathbde available
to recipients and legally responsible parents,djaas or
custodians.

C. Recipients and/or their legally responsildeepts, guardians or
custodians have the right to refuse or terminaation from
specific visitors or all visitors.
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(2)

3)

(4)

Suitable areas shall be provided by theitgdr privacy during
visitation.

The facility shall provide unrestricted vadibn by a recipient's attorney,
clergy, professional service provider, advocatthefrights protection or
advocacy services of the Maine mental health sysierior educational
iIssues, surrogate parents at any reasonable time.

Exceptions

a. When a physician, licensed clinical psychisiogy, in residential
settings, licensed clinical social worker, licensédical
professional counselor or clinical nurse specialesting a
recipient determines, in consultation with the timgent team, that
denial of access to a particular visitor or vistaxcept those
visitors listed in subsection 3 above, is necesfarjreatment, or
for security purposes in the case of forensic reotig, such
professional may, for a specific, limited and rewdde period of
time, deny such access.

I A written order denying such visitation inding the
reasons for the denial, shall be entered intoghpient's
permanent treatment record.

il. Any limitation of this right shall be expteed to the
recipient and his or her legally responsible paremstodian
or guardian and to the specifically restrictedteisiThose
same people shall be immediately notified, if polssi
when the restrictions on visitation have beendifte

ii. Any limitation on visitation may be appeadl by the
recipient or his or her legally responsible parenstodian
or guardian by the specifically restricted visitibr,
aggrieved, through the grievance mechanism aseutii
Section V.

C. Recipient's Right to Communicate by Mail

(1)

No facility shall censor, delay or restrigtoming or outgoing letters or
packages. Incoming letters and packages shall bl sealed and
unopened to the recipient, and outgoing letterspauttages shall be
mailed in like manner.
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(2)

3)

Writing materials and postage funds adeqteateail at least one letter per
day shall be provided to inpatient recipients wheunable to procure
such items.

Exceptions

a. If staff of a facility reasonably believesitimail contains
contraband, such mail may, upon the written order ghysician,
Chief Administrative Officer, or Chief Administrag Officer's
designee be subjected to physical examinationdmehipient's
presence.

b. Any illegal items found during such an exaation may be
confiscated by the facility.

C. Any other contraband shall be held in safpkeg and returned to
the recipient upon discharge, except that no médicahall be
released without the authorization of a physician.

d. Any exception to the right to communicatentsil under
subsection (a) above must be explained to theiestiprhe
justification for any such exception, an itemizesd bf any
materials confiscated must be documented in thpiesd’s
permanent record.

e. Additional procedures may be developed tarassecurity in cases
of forensic recipients.

D. Recipient’s Right to Communicate by Telephone

(1)

(2)

Each inpatient and residential treatment fgcdhall provide all recipients
reasonable access to telephones for placing aerd/meg confidential
calls, including access to telecommunication des/foe the deaf, when
necessary.

Each inpatient and residential treatment figcdhall assure, at any
reasonable time, a recipient’s access to a telepfarcontact with a
particular designated family member, clergy, prei@sal service provider,
or personally designated representative . Reasetiaid means from the
hours of 7:00 am to 10:00 p.m., daily. Telephormeas to an advocate of
the rights protection and advocacy service or tateorney shall be
assured at all times.
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)

(4)

Each inpatient facility shall provide use defghones at no charge, or
telephone usage funds in reasonable amounts,ipa’s who would
otherwise be unable to communicate with familyrarfds by telephone.

Exceptions

a.

Upon recommendation of a physician or licdrssgy/chologist, the
chief administrator of the facility may restrictecipient’s right to
communicate by telephone when the facility is medif by a
person receiving calls, that the person is beimgds®d and wishes
the calls to be curtailed or halted. Telephoneictgins shall
apply only to those persons so notifying the facili

Upon the recommendation of a physician, eehpsychologist or,
in residential settings, licensed clinical socialrker, licensed
clinical professional counselor or MOW nurse splestishe chief
administrator of the facility may restrict or maorita recipient's
right to communicate by telephone, if it is detered that the
recipient has made obscene or threatening pholse cafor other
security reasons in the case of forensic recipients

If a physician, licensed psychologist, liaeshglinical social
worker, licensed clinical professional counseldinical nurse
specialist or legally responsible parent, guardiaoustodian
determines, in consultation with the treatment teiuat
restrictions on making or receiving telephone ¢a&isept to those
listed in 2 above, is necessary for treatment @epothe
physician, licensed clinical psychologist, licensédical social
worker, licensed clinical professional counseloclarical nurse
specialist may restrict the recipient's right toncounicate for a
specific limited and reasonable period of time, toa¢xceed one
week without reauthorization.

I Any such restriction shall become incorpedsin the
recipient's treatment or service plan, and be adadé
treatment, pursuant to Section IV(F).

il. An explanation of any such restrictionslsba given to the
recipient's regular callers as designated by tbipient.
The recipient's designated regular callers, soestiqg,
shall be immediately notified, if possible, whee th
restrictions on communication by telephone aredift

ii. Any limitation on telephone calling may lppealed by the
recipient or his or her legally responsible pagardrdian or
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custodian or the specifically restricted calleqgigrieved,
through the grievance mechanism as outlined inRart

E. Recipients are entitled to receive individuadizeeatment, to have access to
activities necessary to the achievement or theividualized treatment goals, to
exercise daily, to recreate outdoors, and to egeirttieir religion.

F. At no time shall the entitlement or basic humghts set forth in this Section be
treated as privileges that the recipient must bgmmeeting certain standards of
behavior.

VIIl. FREEDOM FROM UNNECESSARY SECLUSION AND RESTRAT IN INPATIENT
SETTINGS

A. Seclusion

(1) Seclusion means the placement of a recigileme in an isolation room
from which exit is denied.

(2) Seclusion may be employed only in the follogvinstances:

a. when absolutely necessary to protect th@ierdi from causing
physical harm to self or others; and

b. to prevent further serious disruption thghdicantly interferes
with other recipients' treatment. Behaviors causgous
disruption that interferes with others' treatmentyrmclude
uncontrollable screaming, public masturbation, aeae exposure
and uncontrolled intrusiveness on other recipidose of seclusion
may be appropriate in these circumstances if thawers cannot
be controlled through lesser restrictive means demtusion and if
the behaviors will likely be controlled with theeusf seclusion.
Seclusion may not be used solely to address théochm
convenience or anxiety of staff; to address faatelsted to ward
or unit dynamics; to control a recipient's mild okiousness,
rudeness, obstinacy, use of profanity or otheresgantness; nor
as discipline for resolved behaviors.

Seclusion under these circumstances shall ip¢oged in the
following manner

I. if the recipient is examined in person kptgsician or
physician extender prior to the implementation of
seclusion; or
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il. by a registered nurse in telephone consaltavith a
physician or physician extender.

3) Seclusion may be used only if less restrectiveasures are inappropriate
or have proven to be ineffective.

(4) The decision to place a recipient in seclusball be made by a physician
or physician extender and shall be entered as &aledder in the
recipient's records.

(5) All recipients must be examined before bgifagred in seclusion in
accordance with the following:

a. If the physician or physician extender isinohediately available
to examine the recipient, the recipient may begaldn seclusion
following an examination by a registered nurséd tegistered
nurse finds that the recipient poses a risk of iment harm to self
others or following an examination by the nurse waitt telephone
consultation from the physician or physician extand order to
prevent further serious disruption that signifi¢gmterferes with
other recipients' treatment. Any recipient plagedeclusion under
these circumstances shall be kept under constaetr\adtion while
awaiting an examination by a physician or physi@atender.

b. The examination by the registered nurse sieatlonducted in
accordance with a protocol approved by the chigfsythiatry or
medicine and by the Director of Nursing. The protauust
include the following:

I. A list of indicators for organic causes dianged behaviors.

il. Elements for assessment including but imoitéd to:
known medical disorders;

(@) the recipient's medications including PRN
administrations;

(b) mental status, with observation of behg\speech,
affect and suicidal/homicidal ideation;

(© brief neurological examination: pupil sized
reactivity, gait, limb movement and strength;

(d) vital signs; and
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(e) cognition using a standard tool.

Provision for completion as soon as iswdally sound,
those elements A assessment that require theeatgi
cooperation and that the nurse may not be ablerfonm
immediately due to the recipient's condition.

C. A physician or physician extender shall peadly evaluate the
recipient within 30 minutes after the recipient bagn placed in
seclusion. If the evaluation does not take pladhiviB0 minutes,
the reasons for the delay shall be documenteceingtipient's
record. This provision applies to all recipients;luding those
placed in seclusion during the night. Any recipiplatced in
seclusion shall be kept under constant observatiole awaiting
an examination by a physician or physician extentiee
physician examination must be conducted as follows:

At Augusta Mental Health Institute the ployan or
physician extender examination shall be conducted i
person in all instances.

At all other facilities, the physician exarmation may be
conducted via telephone consultation with the tegesl
nurse and shall include consideration of the resflthe
nurse's formal assessment. The physician may order
seclusion on the basis of this consultation andl shger
any additional orders for further assessmentseatrnent
as appropriate. Thereafter a physician or physixtander
shall examine the recipient in person:

(@) within 1 hour when the registered nurspiests
that a physician evaluate the recipient in person;

(b) within 1 hour when the information is segtve of
organic causes that could lead to harm to the
recipient;

(c) within 1 hour if the recipient has not heaghysical
examination during the current hospital stay; and

(d) within 12 hours in all other instances.



14-472 Chapter 1 - Rights of Recipients of Mentahlth Services Who Are Children in Need of Treatimen page 50

(6)

(7)

(8)

(9)

(10)

(11)

(12)

Documentation of the physician or physiciateader's examination and,
if applicable, the registered nurse's assessmestt lImeuentered in the
recipient's file.

Staff who place recipients in seclusion shalle documented training in
the proper techniques, in less restrictive altévaatto seclusion and in the
detection of organic causes of behavioral distucban

As soon as possible, staff should make redsderefforts to notify the
recipient's parent, guardian or designated reptases, if any, that the
recipient has been placed in seclusion, and treonsatherefor.

Each order for initiation or extension of lsston shall state the time of
entry of the order. It shall state the number afrsdhe recipient may be
secluded, not to exceed ten and the conditionsrumblieh the recipient
may be sooner released.

No PRN orders for seclusion may be writted ao treatment plan may
include its use as a treatment approach.

The need for a recipient's continuationdalgsion shall be re-evaluated
every 2 hours by a nurse. The nurse shall exarhmeecipient in person.
This examination may be conducted outside the secivoom. The nurse
shall note the clinical reasons for selection efeéxamination site. The
nurse shall assess the recipient to determine whithor she continues to
pose a danger to self or others, or continuesusecaerious disruption of
other recipients' treatment (in cases in whichxawmening physician or
physician extender has ordered seclusion for #asan). If the nurse finds
danger and that the recipient continues to reqgdotusion, seclusion may
be continued if the physician's or physician exegisdorder has not yet
lapsed. Should the recipient not need continuellisien, the nurse shall
release the recipient even if the time frame ofathginal order has not yet
elapsed.

A special progress record/check sheet dleathaintained for each use of
seclusion and shall include the following documtarta

a. The indication for use of seclusion, i.e. thiee a danger to self,
others, or serious disruption of other recipieinésitment;

b. A description of the behaviors that constitilite recipient's danger
to self, others, or serious disruption of otheipients' treatment;
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(13)

(14)

(15)

(16)

(17)

(18)

C. A description of less restrictive alternasivesed or considered, and
a description of why these alternatives provedfe@aive or why
they were deemed inappropriate upon consideration.

All orders for the extension of seclusioalsinclude documentation as
for an original order. If the recipient is examinaatside of the seclusion
room, progress notes shall additionally state wkisgeecipient was
examined and the clinical reasons for selectingsitee

Every recipient placed in seclusion shaltddeased, unless clinically
contraindicated, at least every two hours to aatkdbathe, toilet and to
meet any special medical orders.

Recipients placed in seclusion shall be giveaximum observation and in
no instance shall they be visually monitored ldssnothan every 15
minutes.

A description of the recipient's behaviooaserved shall be noted on the
progress record/check sheet every 15 minutes.

The total amount of time that a recipiergrggs in seclusion may not
exceed 24 hours unless:

a. The recipient is reassessed in accordanbethatprotocol
described at 5(b) above;

b. The recipient is examined, at Augusta MeH&dlth Institute, by
the director of psychiatry or clinical services aimdother
hospitals, by a chief of psychiatry or medicinéniw or her
physician designee. In cases where the chief ectir is also the
treating physician, he or she shall appoint angbhgsician to
conduct the required examination;

C. The order extending seclusion beyond a tfta# hours is entered
by the (Erector of psychiatry or clinical serviagsy the chief of
psychiatry or medicine following the examinationtioé recipient
and consultation with the other examiners; and

d. The recipient's guardian or designated reptesive, if any, and if
available, has been notified.

Records required by the above provisiond bleaa part of the recipient's
permanent record. At the mental health institutepjes shall be
forwarded to the medical director, the clinicahsegs director and the
recipient advocate. At all other facilities, copsgtmll be forwarded to the
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(19)

chief of psychiatry or medical services. For a p&iof one year following
adoption of these regulations, these facilitied| sidbmit summaries or
copies of reports of each use of seclusion to tilesidn of Licensing of
the Department of Behavioral and Developmental iSesv Said reports to
DBDS shall be submitted on a quarterly bast, giatlicontain information
identifying the recipient by name but shall be mgd in a manner to
permit the reader to discern whether individualpients have been
secluded on repeat occasions.

Seclusion may be ordered on the basis e€igient's self-report, provided
the physician extender otherwise verified thatrdepient meets the
criteria of paragraph 2 above and provided thesitaeiis otherwise
clinically appropriate.

B. Restraint

(1)

(2)

3)

(4)

(5)

Restraint is the immobilization of a recigisrarms, legs or entire body by
an individual or through the use of an apparatasithnot a protective
device as described in sub-section VI.C below.

Restraint may be employed only when absolutetessary to protect the
recipient from serious physical injury to self ahers and shall impose the
least possible restriction consistent with its jose

Restraint may be used only after less rdsteeneasures have proven to
be inappropriate or ineffective. The extent to ahess restrictive
measures are attempted at the time of the inci#inte governed by the
degree of risk of physical harm to the recipientibrers.

The decision to place a recipient in restralrall be made by a physician
or a physician extender and shall be entered asdical order in the
recipient's records.

All recipients must be examined before belaged in restraint in
accordance with the following:

a. If the physician or physician extender isinohediately available
to examine the recipient, the recipient may beguan restraint
following examination by a registered nurse if these finds that
the recipient poses a risk of imminent harm to selithers.

b. The examination by the registered nurse sieatlonducted in
accordance with a protocol approved by the chigfsythiatry or
medicine and by the Director of Nursing. The protaoust
include the following:
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A list of indicators for organic causes dianged behaviors.

Elements for assessment, including butlimoted to:
known medical disorders;

(@) the recipient's medications including PRN
medications;

(b) mental status, with observation of behg\speech,
affect and suicidal/homicidal ideation;

(c) brief neurological examination: pupil sered
reactivity, gait, limb movement and strength;

(d) vital signs; and

(e) cognition using a standard tool.

Provision for completion as soon as iswdally sound,
those elements of assessment that require theaetip

cooperation and that the registered nurse mayeable to
perform immediately due to the recipient's conditio

C. A physician or physician extender must thiéee@xamine the
recipient within 30 minutes of the recipient's maybeen placed in
restraint. If the evaluation does not take plad@iwi30 minutes,
the reasons for the delay shall be documenteceinetipient's
record. This provision applies to all recipients;luding those
placed in restraint during the night. The physi@aamination
must be conducted as follows:

At Augusta Mental Health Institute the ployan or
physician extender examination shall be conducted i
person in all instances.

At all other facilities, the physician exarmation may be
conducted via telephone consultation with the tegesl
nurse and shall include consideration of the resflthe
registered nurse's formal assessment. The physitagn
order seclusion on the basis of this consultatrmhshall
enter any additional orders for further assessnants
treatment as appropriate. Thereafter a physiciah sh
examine the recipient in person:
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(6)

(7)

(8)

(9)

(10)

(11)

(@) within 1 hour when the registered nurspiests
that a physician evaluate the recipient in person;

(b) within 1 hour when the information is segtve of
organic causes that could lead to harm to the
recipient;

(c) within 1 hour if the recipient has not heaghysical
examination curing the current hospital stay; and

(d) within six hours in all other instances.

Documentation of the physician or physiciateader's examination and,
if applicable, the registered nurse's assessmesitt lImeuentered in the
recipient's file.

Staff who place recipients in restraint sinaVe documented training in
the proper techniques, in less restrictive altéveatto restraint and in the
detection of organic causes of behavioral distucban

As soon as possible, staff should make redderefforts to notify the
recipient's guardian, or designated representatiaay, that the recipient
has been placed in restraint and the reasons oheref

Each order for initiation or extension oftragt shall state the time of
entry of the order. It shall state the number afrkdhe recipient may be
restrained, not to exceed six, and the conditioreuwhich the recipient
may be sooner released.

No PRN orders for restraint may be writted ao treatment plan may
include its use as a treatment approach.

The need for a recipient's continuationastraint shall be re-evaluated
every two hours by a nurse. The nurse shall exathmeecipient in
person. This examination may be conducted withr¢hgient free of
restraints. The nurse shall note the clinical reagor selecting whether
the recipient is examined in or free of restraiiitse nurse shall assess the
recipient to determine whether he or she continog®se a danger of
imminent injury to self or others. If the nursedsmsuch danger and that
the recipient continues to require restraint, eestruse may be continued
if the physician's or physician extender's ordey iat yet lapsed. Should
the recipient not need continued restraint, the@shall release the
recipient even if the time frame of the originatler has not yet elapsed.
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(12)

(13)

(14)

(15)

(16)

(17)

A special progress/check sheet record sleathaintained for each use of
restraint and shall include the following documéota

a. The indication for use of restraint.

b. A description of the behaviors that constitilite recipient's danger
to self or others.

C. A description of less restrictive alternasivesed or considered, and
a description of why these alternatives provedfa@aive or why
they were deemed inappropriate upon consideration.

In all facilities, the recipient shall beagmwined in person by a physician or
physician extender before any order for restraimtended. All orders for
the extension of restraint shall include documeémnaas for an original
order, but shall additionally state whether thepieat was examined in or
free or restraints and the clinical reasons therefo

Every recipient placed in restraint shalftagjuently monitored and
released as necessary to eat, drink, bathe, tardtfo meet any special
medical orders. Recipients in restraint shall heseh extremity examined
and the restraint loosened, sequentially, no kesgiently than every 15
minutes. In instances in which blanket wraps aitezet! for restraint, the
recipient will be released and examined no lesguieatly than every hour.

Recipients in restraint shall be kept unmerstant observation.

A description of the recipient's behaviooaserved shall be noted on the
progress record/check sheet every 15 minutes.

The total amount of time that a recipiergrggs in restraint may not
exceed 24 hours unless:

a. "The recipient is reassessed in accordartbetiva protocol
described at 5(b) above.

b. The recipient is examined, at Augusta MeH&dlth Institute, by
the director of psychiatry or clinical services anather hospitals,
by a chief of psychiatry or medicine or his or physician
designee. In cases where the chief or directdscsthe treating
physician, he or she shall appoint another physimaconduct the
required examination.

C. The order extending restraint beyond a wit&¥4 hours is entered
by the director of psychiatry or clinical serviaasby the chief of
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psychiatry or medicine following his or her examioa of the
recipient and consultation with the other examiners

d. The recipient's guardian or designated remtesive, if any, has
been notified.

(18) Records required by the above provisiond beamade a part of the
recipient's permanent record. At the mental heakhtutes, copies shall
be forwarded to the medical director, the clinsalvices director and the
recipient advocate. At all other facilities, copsgtmll be forwarded to the
chief of psychiatry or medical services. For a p&iof one year following
adoption of these regulations, these facilitied| sudbmit summaries or
copies of reports of each use of restraint to tivision of Licensing of the
Department of Behavioral and Developmental ServiSagd reports to
DBDS shall be submitted on a quarterly basis, stalicontain
information identifying the recipient by name bbt# be reported in a
manner to permit the reader to discern whethewiddal patients have
been restrained on repeat occasions.

(19) If arecipient communicates via sign langyagpnsideration will be given
to restraining the recipient in such a manner ggetait the use of hands
for communication purposes.

C. Protective Devices.

(2) Protective devices that are used for med&adons to ensure a recipient's
safety and comfort, to provide recipient's stapiitiring medical
procedures, facilitate medical (non-psychiatrieatment or safeguard
health in the treatment of a health-related proldeenexempt from the
operation of the foregoing procedures governingugeof restraints. The
following procedures for use of protective deviogsy never be used,
however, as a substitute for those governing liestoa seclusion.

Examples of some protective devices are: bedipgar bolsters to
maintain a recipient's body alignment; devicesiierimmobilization of
fractures; devices to permit the safe administratibintravenous
solutions or to prevent their removal; protectigeiipment, such as mitts,
to prevent the aggravation of the medical conditlaough scratching,
rubbing or digging; helmets to protect the headffalls due to
unsteadiness, seizures or self-injurious behaseat belts or vest
restraints to prevent ambulation when it is medijaantra-indicated or to
permit a recipient, who for medical reasons coutldo so unassisted, to
remain in a seated position.
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The use of protective devices shall be subgethte following:

a.

The decision to use a protective device $fsathade by a
physician who has examined the recipient priotsase. The
decision shall be entered as a medical order ineitipient's
record.

When ordering use of a protective device piingsician shall select
a device that interferes with the recipient's frevement and
ability to interact with his or her environmentttee least degree
necessary to achieve the medical purpose for wthiehlevice is
ordered.

Staff who use protective devices shall h&sgedocumented
training in their application.

The need for the use of a protective devied be re-evaluated bi-
weekly by a physician who examines the recipiemtle@s for
devices that immobilize recipients shall be re-eatdd daily. If

the physician determines that continued use optbtective

device is clinically indicated, further use maydrdered. The order
for extension of use shall be entered as a medidar in the
recipient's record.

Protective devices that hamper a recipiésmovement, such as
mitts or vest restraints, shall be removed everyhwurs, so that
the recipient may be permitted free movement, sriles
physician's order indicates that removal wouldriete with the
recipient's health care. The physician shall ingi¢ga his or her
order the level of staff supervision and assistarem®@ssary during
the recipient's periods of free movement. Wheré¢ggtive devices
have been routinely used, the recipient's treatmplamt will address
ways of reducing or eliminating their use.

A special progress record/checksheet shatha@mtained for each
use of protective devices that hamper a recipiéiessmovement.
These checksheets shall be used to document tipeerdts relief
from the device every two hours and shall includiescription of
the recipient's condition as observed during thegdeof free
movement.

Every recipient to whom a protective devies been applied shall
be frequently monitored and assisted as necessangét personal
needs and to participate in treatment and actsvitie
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VIl. FREEDOM FROM UNNECESSARY SECLUSION AND RESTRAT IN
RESIDENTIAL SETTINGS

A.

B.

SECLUSION. Locked seclusion will be prohibitedresidential settings.

RESTRAINT

(1)

(2)

3)

(4)

(5)

(6)

(7)

(8)

(9)

Restraint is the immobilization of a recigisrarms, legs or entire body by
the use of an apparatus that is not a protectiveel@s described in sub-
section VI.C.

Restraint may be employed only when absolutetessary to protect the
recipient from serious physical injury to self ahers and shall impose the
least possible restriction consistent with its o

Restraint may be used only after less rdsteeneasures have proven to
be inappropriate or ineffective. The extent to ahess restrictive
measures are attempted at the time of the inci#irite governed by the
degree of risk of physical harm to the recipientibrers.

The decision to allow restraints to be emeptbfor a particular recipient
shall be made by a treatment team and shall begocated into the
recipient's treatment or service plan.

The decision to place a recipient in resteaghall be made by one of the
clinician with one of the following credentials: B, Licensed Clinical
Psychologist, Licensed Clinical Social Worker, lnsed Clinical
Professional Counselor or Clinical Nurse Speciatishental health or
psychiatry.

Within 30 minutes of being placed in resttajrthe recipient shall be
physically examined by a Registered Nurse.

Documentation of the RN's examination anésssient must be entered
in the recipient's file.

As soon as possible, staff should make redsderefforts to notify the
recipient's legally responsible parent, guardiaoustodian that the
recipient has been placed in restraint and therssaherefor.

Each decision for initiation or extensionres$traint shall be documented,
including the time the decision, the number of lsdtie recipient may be
restrained and the conditions under which the rexstpnay be sooner released.
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(10)

(11)

(12)

(13)

(14)

(15)

(16)

(17)

The need for a recipient's continuationastraint shall be re-evaluated
every two hours by a nurse. The nurse shall exathmeecipient in person.
This examination may be conducted with the recipiiese of restraints. The
nurse shall note the clinical reasons for seleatihgther the recipient is
examined in or free of restraints. The nurse ssdkss the recipient to
determine whether he or she continues to posegedafimminent injury
to self or others. If the nurse finds such dangertaat the recipient
continues to require restraint, restraint use neagdntinued. If the number
of hours contained in the original decision hawapséd, a clinician will be
contacted for a decision on an extension of theofisestraint.

A special progress/check sheet shall be taiaied for each use of restraint
and shall include the following documentation:

a. The indication for the use of restraint.

b. A description of the behaviors that constitilite recipient's danger
to self or others.

C. A description of less restrictive alternasivesed or considered and
a description of why these alternatives provedfa@ative or why
they were deemed inappropriate upon consideration.

Every recipient placed in restraint shalftaguently monitored and
released as necessary to eat, drink; bathe, &mteto meet any special
medical orders. Recipients in restraint shall heseh extremity examined
and the restraint loosened, sequentially, no kesgiently than every 15
minutes. In instances in which blanket wraps aitezet! for restraint, the
recipient will be released and examined no lesguieatly than every hour.

Recipients in restraint shall be kept unmterstant observation.

A description of the recipient's behaviooaserved shall be noted on the
progress, record/check sheet every 1 5 minutes.

The total amount of time that a recipiergrggs in restraint may not
exceed 24 hours.

Records required by the above provisiondl beamade a part of the
recipient's permanent record and copies forwardéle clinical director
or his or her designee.

If a recipient communicates via sign langyagpnsideration will be given
to restraining the recipient in such a manner ggetait the use of hands
for communication purposes.
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PART C.

V.

RIGHTS IN OUTPATIENT SETTINGS

Contents

Statement of Intent

Individualized Treatment or Service Plan
Informed Consent to Treatment
Freedom from Seclusion and Restraint

STATEMENT OF INTENT

These rules, Part C are applicable to all faegipproviding outpatient psychiatric services
and to all agencies or facilities providing outpatimental health services which are
licensed, funded or contracted by either the Depamt of Behavioral and Developmental
Services or the Department of Human Services.®artould be read in conjunction with
Part A, Rules of General Applicability

INDIVIDUALIZED TREATMENT OR SERVICE PLAN

A.

B.

Recipients have the right to an individualizeshtment or service plan.

Individualized treatment or service plans shalldeveloped based upon an
individualized assessment of the recipient's playspsychological and social
needs, as well as the recipient's expressed deBSaeh facility or agency shall

fully consider the least restrictive appropriagatment and related services taking
into account factors that are supportive of eaclprent's exercise of his or her
basic rights, consistent with each individual'esgiths, needs and treatment
requirements pursuant to this section. Such coratides shall include
accommodation of particular needs involving comrmation and physical
accessibility to all treatment programs.

Each recipient 14 or over has the right toubly &ind actively involved in the
development or revision of his or her treatmergewice plan. Involvement of
recipients who are younger shall be determined casa by case basis, after
assessment of the recipient's capacity to be iegblVhe exclusion of a recipient
14 or over, based on incapacity, developmentalental, requires the approval of
an independently licensed clinician. The guardialegally responsible parent
shall be fully and actively involved in treatmeitdming to the maximum extent
possible, given time and location constraints. Esgdgncy, program or facility
shall make good faith efforts, including 24 houtio® of any meeting, to involve
legally responsible parents, guardians or custedsaua such efforts shall be
documented.
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D. Treatment or service plans shall be developdum30 days in outpatient
agencies and shall thereafter be reviewed ande@wis less frequently than every
90 days. Plans may be reviewed more frequentlyeasssary to address
substantial changes in the recipient's life, siechaspitalization.

E. A treatment or service plan shall be develdped team consisting of the
recipient, legally responsible parents, guardiansustodians and others among
whom there exists the authorization to exchangamétion and who are needed
to ensure the recipient's needs are adequatelysassand that appropriate
recommendations are made, based upon a compredess@ssment of the
recipient. The plan shall contain but not be limite:

(1) A statement of the recipients specific stthagnd treatment needs.

a. The treatment or service plan should includescription of any
physical handicap and any accommodations necessprgvide
the same or equal services and benefits as thfusded non-
disabled individuals.

(2) A description of short-term and long-rangalgavith projection of when
such goals will be achieved,;

3) A statement of the rationale or reason facsping certain treatment or
services to meet identified goals;

4) A specification of treatment or service rasqbility, including both staff
and recipient responsibility and involvement t@mttreatment or service
goals;

(5) Documentation of current discharge planning.

F. A copy of the treatment or service plan shalblfered to each recipient, to the
guardians, custodians or legal, responsible paesmigo recipient's representative
Of confidentiality has been waived pursuant to RaBection VIII).

G. All agencies shall maintain specific writteridplines describing their practices
concerning development of treatment or servicelan

H. The treatment or service plan shall be revieamdrevised as frequently as is
clinically indicated. Each facility, agency or prag shall establish, by policy, a
schedule for review of all recipient's treatmenservice plans.
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J.

Termination

(1)

(2)

3)

(4)

Each recipient and his or her guardian, aliatoor legally responsible
parent has the right to be informed of and refetoegjppropriate resources
upon termination from a program.

Each recipient terminated from the outpateayency, after three visits or
ten working days or longer term of treatment hasright to a
comprehensive termination plan, and to assistexredfto existing
resources in such areas as transportation, hodsiagcial assistance,
crisis intervention and resolution services, farsilypport, medical, dental,
social and recreational services and mental heal#tment.

Upon termination from an outpatient agenhbg, facility shall provide
each recipient and legally responsible parentoclish or guardian with a
copy of his or her aftercare plan and a writtendfshis or her prescribed
medication, dosage levels, schedules side effpsautions and
contraindications.

Notification

a. The recipient's representative, upon requfdsie recipient, and
the recipient's guardian, custodian or legally oesjble parent,
shall be notified of and, if the representativearglian, custodian
or parent is available, involved in any terminatpanning.
Involvement may include, but not be limited to, tgapation in
any termination planning meeting.

Exceptions

(1)

(2)

3)

No treatment or service plan is requiredrémipients who solely received
informal social support and recreation in drop-iental health programs.

At recipient may choose not to be involvedi@veloping his or her
treatment or service plan and may refuse such pignn

a. All such cases shall be documented in theiestt's permanent
treatment record.

A recipient may be excluded from treatmensenvice planning if
physically disruptive to the point that A is impidss to conduct a
treatment or service planning session.

a. All such cases shall be documented in theiestt's permanent
treatment or service record.
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4) A legally responsible parent or guardian shalactively involved in the
treatment, discharge or termination planning tonttaimum extent
possible. A public guardian has an affirmative dotpe fully and actively
involved in treatment discussions and dischargentey. Exclusion from
planning by professionals may occur if the parerguardian poses a
documented danger to the physical or mental wefigoef the recipient.

1. INFORMED CONSENT TO TREATMENT

A. Recipients and their legally responsible pasgegtardians or custodians have the
right to informed consent for all treatment.

B. Statement of purpose. This rule has the folhguwurposes:

(1) To promote respect for individual autonomy aecipient participation in
decision-making;

(2) To ensure that, whenever possible, the inéoriconsent of a recipient or
his or her legally responsible parent, custodiaguardian is obtained
prior to treatment;

3) To avoid, whenever possible, forcible impositof any treatment;

(4) To provide reasonable standards and prockech@ehanisms for
determining when to treat a recipient absent hiseorinformed consent,
consistent with applicable law; and

(5) To ensure that the recipient is fully progetagainst the unwarranted
exercise of the state's parens patriae power.

C. Treatment of recipients. All recipients withimpaired capacity have the right to
consent to or to refuse treatment, absent an em&rgé€reatment may be
provided to a recipient only when:

(2) Informed consent for such treatment has lodé¢ained from the recipient
in the following circumstances:

a. The recipient has been living separately fpaments or legal
guardians for at least 60 days and is independepdrental or
legal guardian support;

b. The recipient is or was legally married;
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C. The recipient is or was a member of the AriRectes of the
United States; or

d. The recipient has been emancipated by the patsuant to 15
M.R.S.A. § 3506-A; and

e. The recipient is clinically competent.

(2) The recipient is an unemancipated minor liaically incapacitated minor
and the informed consent of the legally respongllent, custodian or
guardian has been obtained; or

(3) The recipient is 14 or over, the treatmemsgchotropic medication, and
the informed consent of the recipient and the lggakponsible parents,
guardians or custodians has been obtained.

D. Informed consent to treatment. Informed consemteatment is obtained only if
the recipient, under C(1-3) above, or the legabponsible parent, custodian or
guardian possess capacity to make a reasonedateagjarding the treatment;
and the recipient under C(1-3) above, and his otdually responsible parent,
custodian or guardian is provided with adequatermétion concerning the
treatment; and the recipient, under C(1-3) abowkhas or her legally responsible
parent, custodian or guardian makes a voluntaricehno favor of the treatment.
Informed consent must be documented in each casecordance with this
section.

(1) Capacity. Capacity means sufficient undedita;mito comprehend the
information outlined in section D(2) and to makeegponsible decision
concerning a particular treatment.

There is a general assumption in the law thmairer is legally
incapacitated to make most health care decisioogeder, legal
incapacity is not synonymous with clinical or deghental capacity to
participate in a treatment decision which shouldsgk be determined on a
case by case basis for clinical purposes. Wheresnmergency intrusive
medical treatment is at issue, the refusal of airegtr 14) minor must be
honored.

(2) Adequate information. The licensed, certiftedther qualified mental
health professional recommending a particular tneat shall provide to
the recipient under C(1-3) above and his or hallggesponsible parent,
custodian or guardian, all information relevanthte formulation of a
reasoned decision concerning such treatment. Tygeat and his or her
legally responsible parent, custodian or guardihall have the right to
have a person of his or her choice present dunegtesentation of this
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3)

(4)

information, provided that the nominee can be abda within 48 hours,
or within such other reasonable period as may beedgupon; and the
recipient, or his or her legally responsible pareanstodian or guardian,
shall be informed of this right. The information yr@e provided orally or
in writing, shall be communicated in terms desigteede comprehensible
to a lay person, and shall include, without limdat

a. An assessment of the recipient's conditiahreeds;

b. The nature of the proposed treatment, andtamnsent of the
reasons why the professional believes it to becatdd in the
recipient's case;

C. The expected benefits of the treatment, hakhown risks which
it entails, including the common side-effects, prgmons and
contraindications of a particular medication;

d. The anticipated duration of the treatment;

e. A statement of reasonable alternatives tptbposed treatment, if
any;

f. Information as to where the recipient mayaianswers to further

guestions concerning the treatment;

g. A clear statement that the recipient hasitite to give or withhold
consent to the proposed treatment.

Voluntary choice. Consent to treatment measgiven willingly in all
cases, and may not be obtained through coercideaaption.

A recipient's or legally responsible parentisgarglian's or custodian's initial
refusal of treatment shall not preclude reneweshgits to obtain willing
consent and an initial willing consent shall nagude him or her from
validly withdrawing such consent at any time beforeluring treatment.

Documentation. The informed consent of apiecit and his or her legally
responsible parent, custodian or guardian to acpéat treatment shall be
documented to show:

a. From whom consent is obtained, whether rentpiegally
responsible parent, custodian or guardian;
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b. If consent is given by the recipient undet-3GJ above, a signed
statement that the recipient possesses capadtydanformed
consent

C. That adequate information, including at aimum all the

elements listed in subsection D(2) of this rulesweovided;

d. The signature of the legally responsible pareustodian or
guardian, and where applicable under C(1-3) abineesignature
of the recipient, indicating consent, in cases wlpmychotropic
medication is prescribed.

(5) Exception to Written Consent

In cases of unanticipated treatment needsnfoemed consent of a
legally responsible parent, custodian or guardiay be obtained by
telephone; but such oral consent shall be confirmediting in
accordance with this section as soon as practicable

V. FREEDOM FROM SECLUSION AND RESTRAINT

Recipients shall not be held in locked seclusioanroutpatient setting. Holding
techniques shall only be utilized in outpatientings pursuant to rules to be jointly
developed by the Department of Behavioral and Dgprakental Services and the
Department of Human Services.
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